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Research and Development Limited Partnerships as 
a Device to Exploit University Owned 
Technology Joseph W. Bartlett 
and James V. Siena 
Universities traditionally have licensed technology to independent en- 
tites rather than participating in a commercial venture. The research and 
development limited partnership offers a university a new and better ap- 
proach to determine the commercial potential of technology, fund its 
development and bring it to market without entangling the university in 
a commercial venture or draining university funds. Moreover, it offers 
the university the potential to maximize its profit beyond traditional 
licensing arrangements. The research and development limited partner- 
ship is attractive to investors in part because of the tax benefits associated 
with it. It offers them the ability to deduct a substantial part of their in- 
vestment and to have future income taxed at capital gains rates. 


Doing Business in the New Technology: Problems for 
College and University Counsel Daniel W. Toohey 
and Todd D. Gray 


The article is written from the perspective of counsel to several states, 
universities, colleges, and not-for-profit corporations for telecommunica- 
tions and other matters. The article emphasizes public broadcasting and 
related telecommunications facilities typically found on campuses. It 
discusses recent regulatory changes which allow remunerative use to be 
made of these facilities when their primary purposes have been served 
and excess time remains. It also discusses potential obstacles to 
remunerative use posed by state statutes, suggests how to avoid common 
carrier status in providing entrepreneurial services, and discusses the im- 
pact of the federal unrelated business income tax on earnings from 
telecommunications enterprises. Unlike commercial businesses, colleges 
and universities may be taxed doubly, in effect. Congress has acted in 
perilously contradictory fashion in urging public telecommunications 
licensees to become self-sufficient and nondependent upon federal 
funds. 


Faculty and Staff Dismissals: Developing Contract and Tort 
Theories Thomas P. Hustoles 
Once a traditional rule of law, the doctrine of employment-at-will, which 
allows an employer to terminate an employee for any or no reason, has 
undergone a marked change iu several leading jurisdictions. In addition 
to existing limitations imposed by statute, an employer’s right to ter- 
minate is being restrained by recent court decisions. In wrongful 
discharge actions, employees are asserting, with increasing success, that 
verbal assurances, promises, or statements, employer customs and prac- 
tices, and policies written in personnel handbooks or other materials can 
give rise to contractual rights beyond the at-will relationship. Plaintiffs 
have also attempted to rely, with varying degrees of success, on the tort 
theories of abusive or retaliatory discharge, interference with business or 
contract relations, and intentional infliction of emotional distress. This 
article summarizes case law (primarily in the college and university set- 
ting) under the various theories of liability currently being used to 
challenge the at-will employment doctrine. 





Reproductive Hazards and Sex Discrimination in the 
Workplace: New Legal Concerns in Industry and on 
Mark A. Rothstein 495 

Many substances commonly used in industry have been shown to 
adversely affect the reproductive health of exposed workers. Occupa- 
tional reproductive hazards, however, are not confined to the industrial 
setting. University employees in a variety of job classifications may en- 
counter a wide range of reproductive hazards. After discussing the scien- 
tific basis of reproductive hazards, the article discusses the legal issues 
raised by possible employment discrimination claims and potential tort 
liability for reproductive injuries. It concludes with a review of employer 
responses to the problem and the public policy concerns implicated by 
reproductive hazards in employment. 


Criteria for Evaluating the Managerial Status of College 
Faculty: Applications of Yeshiva University by 
the NLRB Barbara A. Lee 
and James P. Begin 


In its 1980 Yeshiva University decision, the U.S. Supreme Court ruled 
that faculty at mature universities were managerial employees and thus 
not protected by the National Labor Relations Act. Since that ruling, ad- 
ministrations at a number of private colleges have filed Yeshiva claims 
with the NLRB in an attempt to avoid bargaining with their faculty. This 
article analyzes ten Yeshiva claims which have been resolved by the 
Board and four Regional dispositions of Yeshiva claims, and finds that 
neither the Board nor the regional directors have created a governance 
model which would typify a ‘‘mature’’ university, but instead have fol- 
lowed the decision areas used in the Supreme Court’s decision. The au- 
thors conclude that the Board and regional personnel have used a quanti- 
tative approach to analyzing faculty decisional authority, without regard 
to the centrality of the decision or to the management of the institution. 
Furthermore, the failure of the Board to develop a model of faculty par- 
ticipation which characterizes a ‘‘mature’’ university makes it difficult to 
predict the outcome of a Yeshiva claim or the kind of faculty authority 
upon which the decision will be grounded. 


Judicial Deference to Institutional Autonomy: The Irony of 
Yeshiva and the Financial Exigency Cases . . .Carey H. Kirk 


Taken in conjunction with the holdings of the financial exigency cases, 
the Yeshiva decision produces an ironic consequence. Tenured faculty 
can be managers for the purpose of their exclusion from the protection of 
the NLRA but at the same time have no ‘‘managerial’’ role in determining 
staff reductions in cases of bona fide financial exigency. Yeshiva in fact 
denies such faculty the opportunity to acquire additional rights to par- 
ticipate in the dismissal process through discretionary bargaining. 
Yeshiva also deprives them of the mandatory right to bargain over the ef- 
fects of such dismissals, at least where their terminations occur pursuant 
to a partial closing of university operations. The results in Yeshiva and 
the financial exigency cases are consistent in that both reduce faculty 
power to influence administrative decision making. The results also 
evidence a common judicial deference to the autonomy of institutions of 
higher learning and to the concept of academic freedom. However, to the 
degree that these consistencies depend on contradictory judicial views of 
faculty function and power, the holdings of Yeshiva and the financial ex- 
igency cases cannot be reconciled. 





Student Ratings as a Factor in Faculty Employment Decisions 
and Periodic Review Gerald M. Gillmore 


Faculty employment decisions are typically based upon teaching perfor- 
mance as well as research and service contributions. A frequent means by 
which teaching is evaluated for these decisions is student ratings; i.e., 
student evaluations of their teachers. Furthermore, student ratings have 
been offered as evidence of teaching competence by both plaintiff and 
defendant in negative employment decision disputes. This article ex- 
amines the efficacy of student ratings as evidence in employment deci- 
sions and in periodic review by reviewing extant research relating to this 
topic. The article concludes that student ratings are generally reliable and 
valid indicators of teaching effectiveness, and are not strongly influenced 
by extraneous factors, if used properly, but that additional independent 
means for evaluating teaching should be used as well. 











RESEARCH AND DEVELOPMENT 
LIMITED PARTNERSHIPS AS A 
DEVICE TO EXPLOIT UNIVERSITY 
OWNED TECHNOLOGY 


JOSEPH W. BARTLETT* 
JAMES V. SIENA** 


INTRODUCTION 


American universities collectively represent the most sophisticated 
research resource in the world. Most people accept the idea that the re- 
sults of that research should be made available for commercial applica- 
tion. A variety of reasons are offered in support, many of them invested 
with an urgency arising out of the circumstances of our times.1 The 
health of our industrial base and our international competitive position 
call for as much ingenuity as we can muster. Concern for the health of 
our people and our environment commands that ideas which serve those 
needs be put to use. The relative decline in government funding, along 
with the rise in the cost of research, create a need on the part of univer- 
sities for new sources of research support.? The still dominant role which 
government funding plays in the support of university research, 
however, demands that the public benefit from its fruits. The commercial 
exploitation of university owned technology to obtain such funds is not 
only proper, it is encouraged by the federal govenment.? 





The authors express their appreciation to David W. Tarbet for his assistance in the 
preparation of this Article. 

* Member of the firm Gaston Snow and Ely Bartlett, Boston, Massachusetts. A.B., 
Harvard University, 1955; LL.B., Stanford Stanford University 1960. 

** Member of the firm Davis Simpich and Siena, Washington, D.C. B.A., Case Western 
Reserve University, 1955; LL.B, Stanford University 1961. 

1 Ditzel, The University/Industry Interface, 17 LES NOUVELLES 223 (1982); Report on 
Government-University-Industry Relations, Subcommittee on Science, Research and 
Technology, U.S. House of Representatives (June, 1980); Report of the President’s Advisory 
Committee on Industrial Innovation (Sept. 1979). 

2 Fowler, University-Industry Research Relationships: The Research Agreement, 9 J. 
CoLL. & U.L. 515, 515-16 (1982-83). 

3 The federal legistation designed to promote the use of inventions arising from 
federally supported research is found at 35 U.S.C. §§ 200-211 (Supp. 1980). The legislative 
history is at 5 U.S. CoDE Conc. & AD. NEws 6460 (1980). 
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While acknowledging that universities must do better in making 
their research results available for commercial purposes, their leadership 
has shown proper caution in avoiding commercial entanglements which 
would compromise academic values. The quest for profit cannot be al- 
lowed to shape the university research agenda or influence the faculty 
appointment process.* The needs of commercial users of university re- 
search for secrecy must yield to the academic imperative of openness. 
The university must ensure that the technology it makes available to 
others for profit is used responsibly, and in service of the goals above de- 
fined.* At the same time, the university must ensure that its name and 
reputation do not become commercial coin. This is a point of more than 
mere priggishness, and more than a ploy to avoid product liability. The 
commercialization of the university’s reputation would erode the author- 
ity of its scholars as objective commentators as gravely as would its poli- 
ticization.’ 

Universities are not new to the business of commercializing their re- 
search findings, but there seems to be widespread dissatisfaction with 
the results of those efforts to date. The most common approach, licens- 





4 The Pajaro Dunes Conference of March 25-27, 1982 resulted in a major statement ot 
university concern over the effects of technology transfer on academic values and gover- 
nance. Draft Statement, 9 J. COLL. & U.L. 533 (1982-83) [hereinafter cited as Pajaro Dunes 
Conf.]. 

5 There appears, however, to be general agreement that research results should be 
withheld until patent protection is obtained for new discoveries. D. Fowler, Dissertation, A 
Study of the Need For And The Impediments To Improved And Novel University-Industry 
Research Relationships 105 (1983) (available from University Microfilms, Ann Arbor, 
Michigan) [hereinafter cited as Fowler dissertation.]. See also, Fowler, supra note 2, at 
523-25. 

Since our inquiries begin at the post-patent stage, they focus on the problems created 
by the subsequent use of university discoveries. This eliminates some otherwise important 
questions concerning the need to withhold research discoveries since prior patenting allows 
freedom of publication along with the protection of property in the research results. 

6 D. Bok, President’s Report to the Board of Overseers of Harvard University 23 
(March 1981). 

7 Id. at 25-26. 

8 It is important to distinguish the proposals in this article from other forms of 
cooperation between universities and business enterprises. This article concerns itself with 
the exploitation of patents already possessed by the university and largely resulting from 
government sponsored research. The concerns connected with research under outside 
private sponsorship are not present, or, at least, present only tangentially. The terms of 
privately sponsored research are generally negotiated in advance and title to the research 
results is usually vested in the sponsor. Typically, the sponsor gains exclusive license to 
patentable discoveries. The institution finances its educational mission from the proceeds. 
A good advance agreement should settle most of the questions asked by the parties, and, if 
they cannot reach agreement, the research is simply not performed. Fowler, supra note 2, at 
523-25. 

There are also distinctive problems involved when large institutional re-alignments 
are created by the addition to an existing university of new and partly-autonomous research 
entities. The organizational questions and issues of institutional allegiance created by such 
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ing university owned patents (usually derived from federally funded re- 
search) for a royalty, avoids the risks of university entanglement with in- 
dustry, but confronts certain characteristics of American business which 
limit the chances for success. By its nature, university research rarely 
produces results which are ready for the market. Further research and 
development, building on the basic findings of the university, is in all 
but the rarest case necessary to determine if the perceived commercial 
potential is even there. This can be costly, and much of American indus- 
try seems adverse to taking such risks, concentrating instead on short 
term profits.? American industry also has an evident bias towards the 
products of its own ‘‘in-house’’ research. When industry can be attracted 
to invest in university research products, the return to the university is 
discounted by the additional expenditures which industry must under- 
take.1° 

The research and development limited partnership (hereinafter the 
‘*RDLP’’) offers a means to enhance the capacity of a university to deter- 
mine the commercial potential of its technology. Furthermore, it creates 
the possibility of allowing the university to share substantially in the 
profits from any product successfully developed.’ As is more fully ex- 
plained below, the tax laws make the RDLP an attractive investment vehi- 
cle for venture-capitalists and other investors. It is a device which can be 
used by a going business to finance research and development without 
demand on company finances. It can also be used by those interested in 
pursuing the commercial potential of an idea, leaving to a later time the 
decision on who will make and sell the product if the idea proves out. 
Whatever the particular arrangement, the relationship between the uni- 
versity and the RDLP can be structured to avoid the risks to fundamental 
academic values posed by excessive entanglement with business. 

The balance of this article will describe the RDLP in legal and then in 
functional terms, and analyze the alternative forms for adapting the 
RDLP structure to university purposes. Finally, some of the legal prob- 
lems attendant to the involvement of a university with an RDLP will be 
discussed. It must be emphasized that each transaction should be con- 





major changes as the founding of the Whitehead Institute for Biomedical Research at M.I.T. 
are not raised by the proposal advanced herein. See Lepkowski, Academic Values Tested by 
MIT’s New Center, 70 C&EN 7 (March 15, 1982). 

9 In his recent survey of perceived impediments to university/industry cooperation, 
Donald Fowler discovered that the greatest presumed difficulty for both industry and 
university respondents was ‘‘industry’s primary orientation toward short term profits and 
product improvement, rather than toward long term needs or toward the solution of national 
and societal needs which require more fundamental or basic research,’’ supra note 5, at 103. 
See also, Culliton, Biomedical Research Enters the Marketplace, 304 NEw ENG. J. MED. 1195 
(1981); Electronic Firms Plug into the University, 217 Sci. 511 (1982). 

10 Fowler dissertation, supra note 5, at 106. Under this proposal, that bias can be 
employed to encourage development. 

11 The disappointing current return from patent licenses is acknowledged in the 
Pajaro Dunes Statement, Pajaro Dunes Conf., supra note 4, at 536. 
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sidered on its own merits, with careful! attention paid to the legal require- 
ments. 


The Research & Development Limited Partnership 


The RDLP is a creature of the tax laws which, by virtue of the tax 
benefits it offers to investors, attracts capital for research and develop- 
ment projects.12 An RDLP consists of a general partner or partners and a 
limited partner or partners who join together to manage and finance the 
development of new technologies. In many RDLPs, the general partner 
contributes the technology to be explored and the management expertise 
necessary to the success of the enterprise. The limited partners invest 
cash. For a variety of reasons, the university should not be the general 
partner.13 It could, however, choose to participate in the partnership 
either as a limited partner or through a licensing contract. In either case, 
its ‘‘investment’’ would take the form of a contribution of the technology 
to be explored. 

What makes an RDLP attractive to investors is the fact that their in- 
vestment may be largely deducted in the year it is made.14 These deduc- 
tions, passed on to the investors through the partnership, can offset other 
income and diminish the investor’s marginal risk. Although the write- 
offs are not as great as those provided by ‘‘tax-shelter’’ investments, the 





12 The major tax advantage is the current deductibility of research and development 
expenditures under the provisions of I.R.C. § 174(a). For an outline of the operation of a 
typical RDLP see, Moore & Pope, The Fundamentals of Tax Shelter Research and Develop- 
ment Financing, 2 A PRACTICAL APPROACH TO PATENTS, TRADEMARKS AND COPYRIGHTS 61 
(1981). See also Garahan, Fuller & Chilton, R&D Limited Partnerships, in EVALUATING TAX 
SHELTER OFFERINGS 589 (1983) [hereinafter cited as Garahan], also found in RESEARCH AND 
DEVELOPMENT LIMITED PARTNERSHIPS (1983); Moore, Ayers & Pope, How Limited Partnerships 
Tax-Shelter the R & D Of New Products or Technology, 49 J. TAx’N 138 (1978). Despite their 
proliferation, RDLP’s confront a number of unresolved and very sophisticated tax questions, 
largely of interest to the investors. See e.g. Program: Research and Development of Limited 
Partnership, 38 Bus. LAW., 1917 (1983) [hereinafter cited as Program: RDLP] Those ques- 
tions are not explored here except as they relate to university concerns. 

13 In addition to the reluctance a university would feel in involving itself in daily 
business responsibilities, I.R.S. Private Letter Ruling 7820058, relying on Treas. Reg. 
§ 1.501(c)(3)-1(d)(1)(ii) determined that participation by a non-profit entity in the manage- 
ment of a venture designed to share net profits with private individuals or for-profit 
organizations is incompatible with the charitable purposes for which the organization was 
granted its tax-exempt status. Thus, the management activity jeopardized the organization’s 
tax exemption under § 501(c)(3). 

14 One commentator has noted that an investor may expect to be able to deduct 
85-95% of his investment in the year it is made. Moore, & Pope, supra note 12, at 64. This, of 
course, assumes that the RDLP can spend the invested funds on research and development 
activities in that year. If that is not possible, the benefits would be extended over a longer 
period. The current deductibility is also predicated on the conclusion that the payments for 
research and development services, if contracted out, are not ‘‘prepaid expenses’’ which 
must be deducted over the period to which they relate. See Garahan, supra note 12, at 
579-88 and infra note 50. 








1983-84 UNIVERSITY OWNED TECHNOLOGY 439 


RDLP promises additional returns if the research sponsored by the part- 
nership is successful.15 Properly structured, income to the investors from 
the RDLP may be taxable at capital gains rates.¢ 

RDLPs encourage the formation of capital to explore technical possi- 
bilities which might go unexplored within the constraints of industrial 
research programs. That same exploration and determination of commer- 
cial potential can be pursued by an RDLP to assess university-owned 
technology and permit the university to share fully in any successes.1” 
What remains is to structure the RDLP in a way that avoids the commer- 
cial entanglement that might jeopardize the academic and scientific mis- 
sion of the university. 


The University/RDLP Relationship 


Should a university choose to utilize an RDLP to exploit technology 
which it owns, several threshold questions must be confronted. For ex- 
ample, how can these vehicles effectively screen the commercial poten- 
tial of the university technology? Since discoveries by university faculty 
are usually made in the course of basic scientific research, they do not 
translate readily into marketable products. Historically, universities have 
often sought advice on the value of their patents from inhouse patent li- 
censing officers or from outside consultants or patent management or- 
ganizations.1*® An advantage of contributing technologies to an RDLP is 
that the partnership bears the cost of their screening and preparing plans 
for their commercialization. As one approach, a university might pool all 
of its technologies and contribute them to a single RDLP.’ Alternatively, 





15 The partnership must, to qualify for § 174(a) deductions, engage in the develop- 
ment of a new and experimental concept whose operational feasibility is in doubt. See 
Treas. Reg. § 1.174-2(a)(1) (1982); Proposed Reg. § 1.174-2(a)(1), published in the Fed. Reg. 
on Jan. 21, 1983; Rev. Rul. 73-275, 1973-1 C.B. 134; Garahan, supra note 12, at 557-77. The 
investors, consequently, bear the development risk. 

16 The use of I.R.C. § 1221 (1976) and I.R.C. §§ 1231, 1235 (Supp. 1980), and ap- 
propriate patent licensing practices is discussed below. 

17 The RDLP seldom performs the research and development necessary to pursue the 
commercial potential of the technology it holds. Most often that work is performed under 
contract with an entity with an appropriate research and development capability. In many 
cases, the company performing the research both provides the technology to be developed 
and has an option to acquire the research results if the R&D work is successful. This arrange- 
ment achieves off-balance sheet financing for company research. If the project is successful, 
and a commercially viable product is produced, the RDLP licenses or sells its rights in the 
technology to the company holding the option. In the absence of such a company sponsor 
the RDLP deals the product of the research off to another entity to manufacture and sell it. In 
either event, the partners in the RDLP share in the proceeds. 

18 A catalogue of institutional approaches to patent management appears in Reimers, 
Survey of Directed Mechanisms for Innovation of University Research, 15 LES NOUVELLES 79 
(1980). 

19 The partnership might develop each of these technologies. Alternatively, it might 
contribute a single technology or smaller pools of technology to downstream RDLPs, in 
which it or an affiliate is the general partner. These successor partnerships would either de- 
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groups of technology in a defined field could be committed to separate 
partnerships. In exceptional cases, it might even be possible to establish 
a single RDLP for a particular technology.?° 

Whatever the decision on the above question, the choice will help 
determine who should serve as general partner.21 The general partner 
must bring the necessary expertise and resources, which will vary from 
one field of technology to another. The extent of the contributed 
technology will also control the initial capital requirements of the part- 
nership and determine its plan of operation. In addition, the general part- 
ner must consist of persons who understand and are sympathetic to the 
concerns and activities of the academic community. Since simpler mat- 
ters are necessarily included in the discussion of more complex arrange- 
ments, the following considerations will assume that the university 
wishes to make some form of ‘‘pooled’’ contribution of university-owned 
technology to the proposed RDLP.?? 





velop the technologies for licensing to existing companies, or dissolve the partnership and 
transform it into a manufacturing corporation. If the manufacturing agreements involved 
joint ventures or the establishment of new manufacturing corporations, the partnership 
might prefer to receive part of its compensation for licensing or patent assignment from 
stock in the existing or new manufacturing companies. The partnership’s varied sources of 
receipts from interest, royalties, dividends and stock sales would be shared by the original 
partnership (because of its participation in the later, downstream RDLPs) and then distrib- 
uted proportionately to the university. 

20 For example, all biomedical, computer software, and laser technologies could each 
be transferred to a separate partnership. See Waldholz, R&D Partnerships Proliferate, Offer 
Investors a Tax Shelter Plus a Shot at High-Tech Profits, The Wall St. J, Sept. 26, 1983 at 60, 
col. 2. The existence of a pool of technologies in the initial partnership might make it more 
attractive to investors who could hope for returns on a number of possible successor partner- 
ships. A commentator has recently noted a trend for promoters to use a ‘‘pooled fund that 
serves as a middleman between investors and groups of R&D partnerships.’’ Ellingsworth, 
Investing in Research and Development Limited Partnerships, Nat’l L. J., July 18, 1983, at 
38, col. 2: 

21 Partnership status for tax purposes is, of course, important to investors (if not to 
tax-exempt organizations like universities). A partnership is not a taxable entity. I.R.C. § 
701 (1983). Rather, each partner takes into account his distributive share of partnership in- 
come loss, deduction or credit. I.R.C. § 702 (1983). For an organization to be characterized 
as a partnership it must demonstrate that its partnership characteristics predominate over 
those of an association taxable as a corporation. See Treas. Reg. § 301.7701-2(a) (1983). See 
also Morrissey v. Commissioner, 296 U.S. 344 (1935). 

In order to qualify for an advance ruling on the partnership status of a limited partner- 
ship with a corporate general partner, the general partner must, if the contributions to the 
partnership exceed $2,500,000, have a ‘‘net worth. . .at all times [of]. . .at least 10 percent of 
such total contribution.’’ Rev. Proc. 72-13, 1972-1 C.B. 735. 

22 If the university contributed an extensive pool of patents to the partnership, the ini- 
tial partnership would not likely use its investor contributions to fund R&D work itself. It 
might prefer to invest those contributions in order to earn interest which would cover the 
general partnership’s management costs in reviewing the university technology and devel- 
oping plans for its commercial exploitation, and also to establish a sufficient net worth for 
the partnership so that it could serve as general partner in other, downstream RDLPs, which 
would obtain additional financing for the research and development on those technologies 
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There are two distinct but not mutually exclusive possible relation- 
ships between the university and the RDLP. First, the university, in re- 
turn for the contribution of its technologies, could receive an interest as a 
limited partner. Alternatively, the university could enter into a licensing 
contract with the RDLP under which the university would receive a 
modest fee for the initial transfer of technology to be developed by the 
partnership, and a promised royalty return calculated on the gross sales 
of products which use the base technology and improvements in their 
manufacture. We will examine these choices in turn. 

The advantage of a limited partnership participation by the univers- 
ity is that investors may be more willing to invest if the university is shar- 
ing the risk of the enterprise by taking an equity position in it. A univer- 
sity may fear that its equity participation will be utilized as a marketing 
tool by the RDLP promoter. The RDLP, however, should help to isolate 
the university from what might otherwise look like fund raising or im- 
proper trading on the name and reputation of the university. While it 
would not be possible to deny the value of the partnership’s close asso- 
ciation with the university, the original partnership offering would likely 
be made only to experienced and sophisticated security purchasers who 
would qualify as ‘‘accredited investors’’ under Rule 501(a) of the Securi- 
ties Act of 1933. Such investors should not be confused by the 
university’s partnership role. Later RDLP offerings would depend more 
on the perceived value of the patent or product than on university asso- 
ciation. 

Nevertheless, the university’s fear of the promotional use of its name 
may make the second alternative of a contract for royalties more workable 
and attractive. Under this proposed arrangement, the university could 
receive minimum payments from the partnership for its initial limited 
license during the Research and Development period and then increased 
payments calculated as a percentage of gross sales of products using the 
licensed base and improvement technology.?3 

Whether the university chooses to become a limited partner or a lic- 
ensor, it will want to enter into a web of understandings with the RDLP 
in order to ensure the protection of its interests. The contract might estab- 
lish standards of performance to ensure the expeditious development of 
particularly beneficial products. The contract might also establish report- 
ing requirements for the general partner and establish an arbitration pro- 
cedure for resolving disputes. 

In anticipation of the possibility that the RDLP may wish to contract 
with the university for some of the further research and development, the 
contract should specify that the RDLP will treat the university at arms 





with commercial promise. An arrangement such as this has been implemented to develop 
and market the technologies of SRI/International (formerly called Stanford Research Instit- 
ute). SRI Journal, March 1983, at 1. 

23 See infra text accompanying note 31. 
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length in all dealings with the university and its faculty, observing the 
same constraints and requirements of any outside contractor. The univer- 
sity may also wish to spell out in the contract any limits to be observed in 
the use of its name.‘ It may be desirable, particularly if the university is 
giving the RDLP the right to exploit a broad range of university owned 
technology, that the RDLP be required to establish and take counsel with 
an advisory board of businessmen, scientists and educators. 


LEGAL ANALYSIS 


Taxation of University Income from the RDLP 


The university’s involvement with an RDLP must be measured with 
an eye on the institution’s tax-exempt status and on the potential taxabil- 
ity of any income.?5 A university should not, for example, act as the gen- 
eral partner in a RDLP.?¢ There is little reason, however, to believe that 
participation as a limited partner in an RDLP or the receipt of paymenis 
from the partnership under a contract for royalties would affect the uni- 
versity’s tax-exempt status itself.27 

The RDLP can be a source of contract research funds for the univers- 
ity. Such contracts should satisfy the usual institutional criteria for ac- 
ceptable research to ensure that the funds are exempt from taxation, 
which requires at a minimum that the research ‘‘not include activities of 
a type ordinarily carried on as an incident to commerical or industrial op- 
erations .. . .’’28 Beyond that, the research must serve the educational 
purposes of the institution, and attention is paid by the Internal Revenue 
Service to such things as the extent to which the research protocol is in 
the control of the researcher, the extent to which the research involves 
students and serves a teaching purpose, and whether the results are avail- 
able for publication.?° Thus, if the RDLP’s interest lies in a research effort 
into the practicalities of product design, production techniques and the 
determination of product cost, a university undertaking that effort would 
have the burden of showing that such research fits into its educational 
program. This may be particularly difficult if the research might lead to 
non-patentable results, such as production techniques, which the RDLP 
may not wish to have published. Within applicable limits, the creative 





24 See Berwind, Selected Contract Issues in Royalty Research and Development Pro- 
grams, RESEARCH AND DEVELOPMENT LIMITED PARTNERSHIP 189 (1983) (general discussion of the 
contractual issues raised in the drafting of the various agreements necessary in research and 
development transaction). 

25 Treas. Reg. § 1.501(c)(3)-1(b), § 1.501(c)(3)-1(2) (1983). See Rev. Proc. 56-33, 
1956-2 C.B. 1394, 1395. 

26 See supra note 13 and accompanying text. 

27 Kertz, Tax Exempt Organizations and Commercially Sponsored Scientific Re- 
search, 9 J. COLL. & U.L. 69, 71-72 (1982-83). 

28 See Treas. Reg. § 1.512(b)-1(f)(4) (1983). 

29 Kertz, supra note 27, at 78-84. 
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management of an RDLP’s research activities can provide a source of 
funds for university research. 

Somewhat more complicated questions arise when attention shifts to 
the question of whether income to the university from the RDLP, aside 
from any contract research funds, would be classified as unrelated 
business income.*° If the university transferred rights in its technology to 
a partnership under a license agreement that provided for the payment of 
royalties, that income normally would be excluded from the category of 
unrelated business income by the provisions of I.R.C. section 512(b)(2), 
which excludes ‘‘all royalties (including overriding royalties) whether 
measured by production or by gross or taxable income from the 
property.’’31 Royalty payments that are made under the license of the 
base technology to the RDLP would include royalties returned to the part- 
nership under the terms of its license with the manufacturing company. 
The payment of royalties through a contract with the partnership rather 
than as direct payments from the manufacturer should not alter the 
character of the income since the university is receiving the payments as 
a beneficial owner of the technology, not as compensation for services.32 

If the university elects to take a partnership interest in return for its 
contribution of technology, most of the earnings of the partnership 
should be unrelated business income under the provisions of I.R.C. sec- 
tion 512(c).33 This same section provides, however, that income so iden- 
tified is ‘‘subject to the exceptions, additions, and limitations contained 





30 Unrelated business income is income included in the gross taxable income of other- 
wise exempt organizations under provisions of I.R.C. § 511 and related sections of the Code. 

31 In providing for royalty payments some care should be taken to characterize them 
so that no problems are created for their exclusion under I.R.C. § 512(b)(2). The calculation 
of royalties ought to be made on the basis of gross earnings from sales. Although § 512(b)(2) 
appears to allow an interest in net profits to qualify as a royalty and case law supports this 
conclusion, see United States v. Robert A. Welch Found., 334 F.2d 774 (5th Cir. 1964), the 
Treasury Department disagrees with that reading of law. Rev. Rul. 69-162, 1969-1 C.B. 158. 
The Welch case allowed payment of 100% of net profits as an excludable royalty under 
I.R.C. § 512(b)(2). But, for example, Rev. Rul. 69-179, 1969-1 C.B. 158, defines a royalty in- 
terest as ‘‘a right to a mineral in place that entitles its owner to a specified fraction of the 
total production of the property, free of expense of both development and operation.”’ 

32 Revenue Ruling 76-297, 1976-2 C.B. 178, considered whether that portion of 
royalty payments retained by a tax-exempt organization as a management fee for the filing 
and subsequent licensing of patents was excludable under I.R.C. § 512(b)(2) as a royalty. 
The organization in question accepted inventions from university associates, evaluated 
them, and obtained patents and then licensed them out in return for a royalty interest. The 
Service ruled that because the organization was the beneficial owner of the patents, the 
amounts paid to organization constituted ‘‘royalty income, rather than fees for development 
and management.’’ Cf. Rev. Rul. 73-193, 1973-1 C.B. 262 (organization not beneficial 
owner-received ‘‘royalties’’ for services). The partnership, as manager, should also, there- 
fore, be seen as receiving royalties. Since proceeds from royalties would preserve their char- 
acter when assigned to the university as its proportional share of partnership earnings, they 
should be excluded from tax under I.R.C. 512(b)(2). 

33 ].R.C. § 512(c) (1983); Treas. Reg. § 1.512(c)-1 Rev. Rul. 79-222, 1979-2 C.B. 236. 
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in subsection (b).’’ Thus, any of the partnership earnings which are ex- 
cludable under I.R.C. section 512(b) would remain untaxed. 

Since the RDLP’s goal is to develop technologies to the point where 
they can be licensed or sold to existing or newly-established manufactur- 
ing corporations (the ‘‘takeout company’’), its income will be derived 
from various sources. It may receive royalties from licensing of the 
technology or gain from its sale. If the partnership receives stock from the 
takeout company, the partnership may have dividend income or gain 
from the sale of the stock. The partnership may also earn interest income 
if it elects to invest a part of its assets in order to maintain a net worth suffi- 
cient to permit it to act as general partner in subsequent RDLPs organized 
to develop particular patents. 

Income received by the university will have the same character in its 
hands that it had in the hands of the partnership. Thus most of the in- 
come catalogued above will be excluded from the calculation of 
unrelated business income by the provisions of I.R.C. section 512(b). For 
example, all interest and dividends will be excluded.*4 I.R.C. section 
512(b)(2), as we have seen, provides for the exclusion of royalties. In- 
come from the sale of technology or of stock interests in the takeout com- 
pany likely would be excluded from unrelated business income by I.R.C. 
section 512(b)(5), which deals with gain from the sale of capital assets. 


Most sources of partnership income would, therefore, likely be ex- 
cludable.*5 The variety of sources, however, along with the possibility 
that this income would be subject to audit makes it seem prudent to 
utilize a separate accounting or a separate entity for RDLP income. 





34 LR.C. § 702(b), § 512(b)(1) (1983). 

38 The activities of the partnership and the university’s equity participation could, in 
addition, raise a further question. If the arrangements between the university and the gen- 
eral partner were seen as creating in substance a partnership or joint venture composed of 
the two entities, then this could alter the character of the returns to the university from this 
partnership. Treasury Reg. 1.512(b)-1 provides that questions of exclusions and modifica- 
tions under I.R.C. § 512(b) ‘‘shall be determined by all the facts and circumstances of each 
case’’ and qualifies the modification allowed for rents under I.R.C. § 512(b)(3) with an ex- 
ample suggesting that ‘‘if a payment termed ‘rent’ by the parties is in fact a return of profits 
by a person operating the property for the benefit of the tax-exempt organization or is a 
share of the profits retained by such organization as a partner or joint venturer, such pay- 
ment is not within the modification for rents.’’ Under certain circumstances this qualifica- 
tion might apply to royalties and could affect the analysis such that disbursements from the 
partnership could be treated as a return of profits. 

For example, in Rev. Rul. 54-420, 1954-2 C.B. 128, the Service held that a tax-exempt 
foundation which assumed the assets of a corporation, dissolved it, and assigned the pro- 
ceeds to a holding company which paid seventy percent of the net annual income received 
under those patents to the foundation, could not exclude the income as royalty payments. 
The ruling quoted the foregoing language of the predecessor of regulation § 1.512(1)-1. The 
ruling focused particularly on the fact that the foundation used ninety percent of the royal- 
ties as payment of the purchase price of the corporation to the original owner who held, as 
security, a conditional assignment of the patents. This ‘‘joint’’ participation in the exploita- 
tion of the patents removed the income from the exclusion. 
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Patent Rights 


Most of the basic scientific research conducted in American univer- 
sities is funded by federal government agencies. The government 
formerly held title to patent discoveries made under federal grants and 
offered licenses only on a non-exclusive basis. Companies were generally 
unwilling, however, to invest large sums to develop the patents and use 
them to market products without the protection of an exclusive license.6 
Recognizing that their patent procedures discouraged technology 
transfers between universities and industry, Congress altered patent 
policies in 1980 so that domestic nonprofit organizations could, on 
notice and application, receive title to patentable discoveries.” This 
allowed universities to pursue the licensing of such patents within the 
limits and restrictions of the 1980 legislation. 

In the implementation of the 1980 law, and under the terms of regula- 
tions outlining a standard patent right agreement which agencies must 
use with universities, the federal government reserves (1) a ‘‘non- 
exclusive non-transferable, irrevocable, paid-up license’’ to practice the 
invention, and (2) the prerogative to exercise ‘‘march-in’’ rights and grant 
licenses under the patent if steps are not taken to achieve practical ap- 
plication, or if health or other public policy needs require.** Such reserva- 
tions apply to an assignee or licensee under the patent. The government 


also imposes restrictions on those exploiting the patents and on the 
university’s right to transfer patent rights.*° The transfer restrictions 
(1) prohibit the assignment of the patent without agency approval, and (2) 
limit the grant of exclusive license to persons other than small business 





The critical issues here are outlined in United States v. Myra Found., 382 F.2d 107 (8th 
Cir. 1967), and in State Nat’l Bank of El Paso v. United States, 509 F.2d 832 (5th Cir. 1975). 
In El Paso, the government successfully claimed that a trust’s arrangement with a farmer to 
farm land in return for a share of the crops was a ‘‘management contract”’ rather than a lease 
for rents, and, therefore, the income was not excluded under section 512(b)(3). It is clear 
from Myra that the difference depends on whether the landlord, by supplying seed, fertil- 
izer and other farming supplies, was ‘‘engaged in farming as a partner or joint venturer.”’ 
382 F.2d at 111. Although the court in Myra found that the taxpayer was not an active part- 
ner and that the agreement with the farmer produced ‘‘rents,’’ the case shows the import- 
ance of a university’s playing a restrained role in its dealings with the partnership. The uni- 
versity should use its contract with the partnership as the primary method for establishing 
the terms of operation it thinks most important but then leave active management (in com- 
pliance with contract terms) to the general partner. Even that caution might not be suffi- 
cient, however, if the nature of the overall arrangement made the partnership appear as a 
manager of university property who agreed to share profits with the university. 

36 Bok, supra note 6, at 20. Government officials licensed only four percent of the 
28,000 patents under their control. 

37 Patent and Trademark Acts, Pub. L. No. 96-517, § 6(a), 94 Stat. 3018 (1980) (codi- 
fied at 35 U.S.C. §§ 200-211 (1983)). 

38 Q.M.B. Cir. No. A-124, Attachment A, (b) and {j) (Feb. 10, 1982). 

39 The restrictions mandate preferential treatment of United States manufacturers. 
See 35 U.S.C. § 204 (1983). 
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firms to a period of five-to-eight years.*° Small businesses may be given 
an unrestricted exclusive license. The restriction which limits exclusive 
licensing would appear most important and have the greatest effect on 
any plan to use an RDLP to further commercial exploitation of a patent. 
‘ The limit might discourage development when base technology rights ap- 
pear to be needed for eventual manufacture. The practical consequences, 
however, vould vary widely in particular cases. Some businesses are 
more concerned with a head-start in a particular market than long-term 
control, and the five-to-eight year limitation may be long enough for a 
business to profit from the purchase of the technology. If longer patent 
protection is important, there may be ways to achieve that end. 

The restriction on patent assignment is, on the other hand, consistent 
with the usual practice of universities not to transfer title to patents, but 
rather to license patent rights.41 This allows the university to exercise 
‘“‘march-in’’ rights established by contract or to reserve any other ap- 
propriate performance or security interests.42 This, however, presents no 
difficulty, since during the period of Research and Development, a 
limited, non-exclusive right to practice the patent is all that is required by 
the partnership.*? Exclusive licensing of this base technology can follow 
the successful completion of the research sponsored by the partnership if 
the patent remains necessary to the manufacture of the final product. The 
five-to-eight year limit would then apply if the licensee were not a small 
business firm. 

The federal government’s reservation of a non-exclusive license for 
itself and ‘‘march-in’’ rights cannot be altered or avoided. However as 
noted above, the restrictions on exclusive licensing do not apply at all if 
the exclusive license is given to a small business.‘ It is possible that some 





40 Q.M.B. Cir., supra note 37, at (k) (1) and (2). The limit is the earlier of: 
(i) five years from first commercial sale or use of the invention; or 
(ii) eight years from the date of exclusive license excepting that time before 
regulatory agencies necessary to obtain premarket clearance. 
Id. at (k) (2) (i) and (ii). Patents developed by the RDLP would not be subject to these restric- 
tions and should receive the usual statutory protection for a 17 year period. 

41 The allowance under the O.M.B. standard contract would permit assignment to the 
partnership if it had as ‘‘one of its primary functions the management of inventions’’ and it 
did not hold ‘‘substantial’’ interests in corporations manufacturing products using the 
patents. Id. at k(1). Using this allowance, if it were consistent with university practice, 
would inhibit the partnership from acquiring interests in manufacturing entities. However, 
it may be possible to operate within this allowance so long as the arrangement with the 
manufacturing entity does not result in an equity interest on the part of the partnership, 
e.g., if it were done by license. 

42 Treas. Reg. § 1.1235-(b)(2) outlines the rights which may be retained and yet not be 
inconsistent with a finding that the transfer involvement all substantial rights for purposes 
of the ‘‘sale or exchange’ requirement which must be met if capital gains are to be realized 
on later transfers. See also, Mros v. Commissioner, 493 F.2d 813 (9th Cir. 1974). Full capital 
gains discussion begins below. 

43 Garahan, supra note 12, at 541 (1982). 

44 For purposes of the definition of ‘‘small business’’in 35 U.S.C. § 201(h), O.M.B. 
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manufacturers might qualify as small businesses or that the general part- 
ner might organize a start-up company which could use this allowance. 
The university may also request a waiver of the restriction on patent 
assignment or an extension on the period of exclusive license. Any 
refusal requires a written statement from an agency official explaining the 
basis of the action and is subject to appeal to the agency head.*5 Given the 
legislative purpose of promoting technology transfer, such extensions 
may be available if they are necessary to guarantee the commercial ap- 
plication of a university discovery.*® 

While university-owned inventions discovered under a government 
funded research contract are subject to the above provisions, other 
discoveries may be made in the course of that research work which are not 
properly a ‘‘subject invention’’ under the terms of 35 U.S.C. § 201(e). 
Such ‘‘background’”’ inventions are generally free of the restrictions 
discussed and are explicitly exempted from compulsory licensing under 
the ‘‘march-in’’ rights established by 35 U.S.C. § 202(f)(1) unless the 
agency head provides justification for their exercise.4”7 These 
‘‘background”’ inventions are separately patentable by the university. 
They could, of course, be contributed to an RDLP. 


Tax Considerations for Investors 


The classic RDLP rewards investors in two ways. First, the section 
174(a) allowance permits substantially all of an investor’s capital con- 
tributions to the partnership to be deducted as ‘‘research and experimen- 
tal expenditures.’’** The deductions generally would come in the first 





Cir. No. A-124 establishes that the definitions of ‘‘small business”’ are those set for business 
concerns involved in government procurement and subcontracting in 13 C.F.R. § 121.3-8, 
and 121.3-.12. 

45 Q.M.B. Cir., supra note 37, at (14)(a)1-(2). A refusal to waive the preference for 
United States manufacturers is also subject to appeal. Id. at (14)(a)(3). 

46 The university or partnership might also offer to provide a non-exclusive license 
following the period of exclusive license. 

47 O.M.B. Cir., supra note 37, at (15). 

48 Deductions under Treas. Reg. § 1.174-2(a) are possible for ‘‘expenditures incurred 
in connection with the taxpayer’s trade or business which represent research and develop- 
ment costs in the experimental or laboratory sense.’’ There is, however, no allowance for 
the cost of acquiring another’s ‘‘patent, models, production or process.’’ Id. The RDLP’s 
cost for a limited non-exclusive license from the university under a contract for royalties 
will, therefore, not be a current deduction and will have to be charged to capital account. 
The requirement that the RDLP take the deduction in connection with a ‘‘trade or business’”’ 
does not necessarily preclude the deduction of expenditures prior to the partnership’s re- 
ceipt of revenues. See Snow v. Commissioner, 416 U.S. 500 (1974). 

Section 174-2 applies not only to costs paid or incurred in research performed by the 
taxpayer, but also to payments for research ‘‘carried on in his behalf’’ by another person or 
organization. Treas. Reg. § 1.174-2(a)(2) (1960). The arrangement with the contractor, how- 
ever, must be such that the research is ‘‘upon the taxpayer’s order and at his risk.’’ Id. at § 
1.174-2(b)(3) (1960). The RDLP and not the takeout company, must bear the risk that the re- 
search project will not be successful. The takeout company should not guarantee success or 
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few years of the RDLP’s operations and would decrease the cost of an in- 
vestor’s investment.*® Second, there is the prospect of having partnership 
earnings returned as long-term capital gain. If the partnership is suc- 
cessful, returns are often provided through royalty payments which have 
the advantage of depending solely on gross revenues rather than company 
profitability and which may be eligible for the sixty percent deduction for 
capital gains provided by I.R.C. section 1202. 

A university contributing one or more patents to an RDLP could 
receive in return a limited partnership interest or royalty payments for the 
use of the base technology and any proprietary discoveries licensed by the 
partnership. The limited partner investors would receive the tax and in- 
come benefits described above. The general partner in such a partnership 
could be a corporation or a controlled subsidiary of a corporation in- 
terested in the university’s invention but unwilling to bear development 
costs. This same corporation might contract with the partnership to carry 
out the research work. On successful development, the partnership 
would ordinarily sell any discoveries to the corporation under an option 
held by the corporation. The general partner might also be, as we have 
suggested, an independent corporation arranging the research contract 
and subsequent licensing. In either case, licensing activity should be 
structured in the hope of immediate or eventual characterization of part- 
nership royalty returns as long-term capital gains. 


In order to take maximum advantage of the current deduction or 
research expenditures under section 174, the general partner should at- 
tempt to qualify the use of partnership funds to conform to the provisions 
of that section.5° Attention must also be paid to timing expenses so that 
they are fully deductible in the year they are paid. Some prepayment of 
research costs to the contractor may be possible, but extended research 
may require a scheduling of annual contributions from investors.5! The 





absorb cost overruns. See Garahan, supra note 12, at 555. 

The alternative minimum tax may reduce the benefit of § 174 deduction for investors 
in the RDLP. The alternative minimum tax is 20% of a taxpayer’s ‘‘alternative minimum 
taxable income”’ in excess of $40,000 (for married couples) filing joint returns or $30,000 
(for single individuals). Alternative minimum taxable income basically equals the 
taxpayer’s adjusted gross income plus various items of tax preference (including the excess 
of expensing § 174 deductions over 10 years over the current § 174 deduction and excess de- 
preciation on real property). See I.R.C. §§ 57(a)(6) and 55 (1983). 

49 Program: RDLP, supra note 12 at 1917, 1919-20. 

50 See generally Garahan, supra note 12, at 553. 

51 Section 174(a)(1) transforms what is otherwise a nondeductible capital expenditure 
into a deductible expense. Although the statute is not clear as to the timing of the deduc- 
tion, Treas. Reg. § 174 provides that the expense may be ‘‘deducted in the year in which 
they are paid or incurred.’’ Section 174 could be read to allow a current deduction for pre- 
paid R&D expenditures, even though the R&D contract period may extend over several tax- 
able years. See Garahan, supra note 12, at 580. The § 174 expense may, however, be subject 
to the rules of §§ 461, 446(b), such that they would be currently deductible only if certain 
tests were met and otherwise would be deductible over the life of the R&D contract. Id. In 
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staggering of investor contributions and expenditures will be most impor- 
tant when the RDLP manages a pool of contributed technologies whose 
development may be scheduled at different times. Such a partnerhsip ar- 
rangement will require annual matching of investor contributions with 
partnership expenditures to contractors who agree to use them within ap- 
propriate time limits. 

While the qualification and timing of expenses under section 174 
may be managed with some confidence, there are more complex con- 
siderations surrounding the qualification of partnership income for long- 
term capital gain treatment.5? Royalty income may be earned by the RDLP 
from the licensing or sale of both the base technology contributed to the 
partnership by the university and on any subsequent discoveries made 
under the development contract. Each class of proprietary interests 
should be distinguished and assessed separately.5? 

The base technology could be conditionally assigned to the partner- 
ship for management purposes under 35 U.S.C. § 202(c)(7).54 It could also 
be provided by the unversity on a limited, non-exclusive basis in return 
for licensing fees from the partnership.®® If the base technology continues 
to be important after the research and development period, and the part- 
nership wishes to license it for royalties which may be returned as capital 
gain, then the university should agree, under the terms of its contract 


with the partnership, to alter the conditional assignment or non-exclusive 
license to a right in the partnership to enter into an exclusive license with 
the manufacturer for the full available exclusive term. This ability to 
transfer (by sale or exclusive license) all substantial rights under the pa- 
tent is a fundamental requirement of any transaction which is to result in 
capital gain treatment.*® 





Rev. Rul. 79-229, 1979-2 C.B. 210, year-end expenses for cattle feed were considered deduc- 
tible in the year purchased even though its use extended over a longer period. Three tests 
had to be met: 
a) The expenditure was to be a payment rather than a deposit; 
b) The payment had to be for a business purpose and not merely for tax 
avoidance; and 
Cc) The deduction in the taxable year of pre-payment did not result in the 
material distortion of income. 
Commissioner v. Van Raden, 71 T.C. 1083 (1979), aff'd, 650 F.2d 1046 (9th Cir. 1981) held 
that a substantial business purpose satisfied the distortion of income test. A business pur- 
pose for the prepayment (such as the takeout company’s requirement that it receive the 
funds in advance) may enable the RDLP to deduct the 174 expenses in its first taxable year. 
See generally Moore & Pope, supra note 12, at 74-77. 

52 Program: RDLP, supra note 12 at 1933 and 1953-59; Garahan, supra note 12, at 
589-660. 

53 Td. 

54 But see the limits described supra note 41. 

58 The license must initially be limited and non-exclusive to avoid the possible deple- 
tion of the already limited period of exclusive license available under 35 U.S.C. § 
202(c)(7)(B). 

56 See generally Pickren v. United States, 378 F.2d 595 (5th Cir. 1967); Treas. Reg. § 
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Qualification of the sale of base technology for capital gains treat- 
ment is possible, but is often not the primary concern of a typical RDLP. 
The RDLP is usually more concerned with the sale or licensing of the 
results of the contract research for which it has made separate expen- 
ditures. In order to attempt to avoid some of the complications in achiev- 
ing capital gains treatment, it might be simpler to convey a base 
technology license at the lowest possible cost and calculate royalties on 
the sale of rights to the new technologies. Any challenge to the RDLP’s 
rights in the patent which is subject to governmental restrictions, and 
therefore might not qualify for ‘‘sale’’ treatment would then result in only 
limited ordinary income returning to the partnership. Alternatively, the 
base and developed technology may be merged and licensed together.5” A 
third, though perhaps unlikely event would be one in which only the 
developed technology would be needed to produce commercial goods. 
The capital gains considerations would then be focused on the sale or ex- 
clusive licensing of the improvement patents or other proprietory 
discoveries as they generally are in a more typical RDLP. 

There are two basic routes used by RDLPs to obtain capital gains 
treatment of sales proceeds: (1) section 1235, and (2) sections 1221 or 
1231 and related provisions of the Code. Section 1235 grants long-term 
capital gain treatment to a sale by the patent ‘‘holder’’ of all substantial 


rights in a patent. There are advantages to 1235 which seem to make it ap- 
pear to provide maximum tax benefits.5* It is, however, difficult for part- 
ners to qualify as ‘‘holders.’’ Section 1235 applies only to ‘‘individuals.’’ 
A ‘“‘holder’’ must be an individual (not a corporation or partnership), 





1.1235-2(b)(1) (1960). It is difficult to know whether there are any reserved rights which af- 
fect this determination since the full term of the patent alters depending on whether or not 
the transfer is to a small business. Rev. Rul. 78-328, 1978-2 C.B. 215 suggests that the re- 
served rights similar to those possessed by the federal government would not prevent a 
licensing agreement which qualifies as a sale. See also MacDonald v. Commissioner, 55 
T.C. 840 (1971). 

57 This raises difficult questions, however, when there are restrictions and imbal- 
ances between the length of allowed exclusive license in the two technologies. Any ques- 
tion of the ability to include or merge the base technology could lead to difficult questions 
of the proper allocation of royalty shares between the two patent classes on the claim that 
some part of this return should be ‘‘ordinary’’ income. 

No matter what consequence it has for capital gains treatment, the initial transfer or 
license should be qualified or restricted to a limited non-exclusive license. Later, at the time 
research ends, the partnership can gain, and eventually transfer, the maximum patent term 
available under 35 U.S.C. § 202(c)(7)(B). 

58 Section 1235 requires no holding period, so royalties are immediately eligible for § 
1202 deductions. Royalty payments are also not subject to the § 483 imputed interest rules. 
I.R.C. § 483(f)(4) (1983). Section 1235 also applies regardless of whether or not the techno- 
logy would be considered under § 1221 or § 1231 to be ‘‘property held primarily for sale to 
customers in the ordinary course of . . . business.’’ I.R.C. § 1231(b)(1)(B) (1983). 

Section 1235, however, has the disadvantage of applying only to ‘‘patents,’’ and, thus, 
would exclude property such as computer software, trade secrets, know-how or other un- 
patentable technology from capital gains treatment. 
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although individual members of a partnership may qualify. Furthermore, 
he must create the property or acquire his interest from the person whose 
efforts created the property. A person who acquires his interest from the 
creator may not be the employer of the creator.5® An analysis of the nature 
of patent rights in the base technology shows that the individual partners 
could not be ‘‘holders’’ with respect to that technology because it would 
be difficult to show that they acquired their interest from the inventor. 
The only interest created in the patents developed under federal funding 
are those vested by statute in the university; no individual faculty inven- 
tor ever appears to have title to patent rights. 

It might be possible to apply section 1235 provisions to the 
developed technology, but only if the partnership acquired its interests 
directly from the ‘‘original and first’’ inventors (who are either employees 
of the corporation performing the research, or faculty members at a 
university doing contract research for the RDLP). This presents dif- 
ficulties, especially for the university, since it draws faculty out of their 
academic roles and into a commercial relationship with the partnership.®° 
It is possible, however, to arrange to meet the technical qualifications of 
section 1235 if the research is performed by a corporation. While most 
research corporations require their employees to assign the corporation 
rights to any discoveries, the corporation could execute a quitclaim to the 
employee in respect to work under the contract with the RDLP. The 
employee could then agree with the partnership (in return for a nominal 
payment) to assign discoveries to the partnership. The individual limited 
partners might then be found to have purchased title to the patentable 
discoveries from the individual inventors before the invention’s ‘‘actual 
reduction to practice.’’ This might qualify individual limited partners as 
‘tholders’’ entitled to capital gains treatment of the income from the sale 
or license of all substantial rights to the patent.*® 

In the absence of any I.R.S. ruling or court decision on the matter, it 
would be prudent not to rely upon section 1235 for capital gain 
treatment.*2 The I.R.S. may, for example, argue that the above ar- 
rangements elevate form over substance and lack a business purpose.® It 
is also necessary to look beyond 1235 in seeking capital gains 
characterization of proprietary interests which the partnership holds in 





59 See I.R.C. § 1235(b) and Treas. Reg. § 1.1235-2(a) (1983). 

60 This also alters faculty relationships to the university since they would then engage 
in a venture in which the university has a financial interest, and this may run counter to 
university policies requiring the assignment of all university discoveries made using 
university facilities. 

61 Program: RDLP, supra note 12, at 1953-55; Garahan, supra note 12, at 593. 

62 Id., 1956-57; Garahan, supra note 12, at 593-94. 

63 Id. The employer of an inventor is specifically excluded from qualifcation as a 
‘‘holder’’ by I.R.C. § 1235(b)(2)(A). If the partnership is seen as stepping into the shoes of 
the employer only in order to avoid this provision, the benefits of § 1235 might not be 
allowed to the individual limited partners. 
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non-patentable technology. Sections 1221 and 1231 of the Code must at 
least be considered and it is strongly suggested that technology sales be 
structured so that these sections apply.® 

Sections 1221 and 1231 and the law thereunder provide capital gains 
treatment for the sale or exclusive licensing of all substantial rights to the 
technology, if the technology qualifies as ‘‘property’’ subject to the provi- 
sions of these sections and the partnership has held the property for the 
required holding period.*® At the end of the research and development 
period, and if the research has been successful, the RDLP will license the 
developed technology (and the base technology, if appropriate and need- 
ed).®¢ In order to satisfy the holding period requirement, the RDLP must 
provide a non-exclusive license to the technologies for a period longer 
than a year. Such a license does not qualify as a ‘‘sale or exchange’”’ and, 
therefore, royalty returns during this time are ordinary income to the part- 
nership.®” Subsequently, the partnership may sell or license all substan- 
tial rights to the technologies to a manufacturing corporation and seek to 
qualify the royalty proceeds from this sale as long-term capital gain.®* 





64 When I.R.C. § 1235 is not available other sections of the Code may be applied. Rev. 
Rul. 69-482, 1969-2 C.B. 164. Trade secrets, know-how and unpatented technology have 
been recognized as property qualifying as a capital asset under I.R.C. § 1221. See Ofria v. 
Commissioner, 77 T.C. 524, 540-42 (1981), appeal denied (1st Cir. 1982) and cases cited 
therein. See generally Garahan, supra note 12, at 597. 

65 ].R.C. §§ 1221, 1231(b), 1223. 

66 Generally, the licensing will be under an option exercised by the corporation per- 
forming the research. 

67 In general, the grant of a license which is limited to a term of years less than the re- 
maining useful life of the technology is not a sale or exchange. See Treas. Reg. § 
1.1235-2(b); Milberg v. Commissioner, 52 T.C. 315 (1969). In addition, the grant of a non- 
exclusive right to merely use technology is generally not a sale or exchange. See generally 
Continental Carbon Co. v. United States, 75-2 U.S. Tax Cas. (CCH) § 9844 (S.D. Tex. 1975). 

68 While the grant of a non-exclusive license to use technology for the research and 
development period should not in and of itself constitute a sale or exchange, the Service 
might argue that the non-exclusive license coupled with an option for an exclusive license 
to use, manufacture and sell the technology, may in fact transfer all substantial rights of the 
transferor on the date of the non-exclusive license, especially where the transferor does not 
grant any other license in the non-exclusive license period. Cf. J. Strickland & Co. v. United 
States, 352 F.2d 1016 (6th Cir. 1965), cert. denied, 384 U.S. 950 (1966). See Garahan, supra 
note 12, at 608-09. The year and a day holding period that is required for long term capital 
gain treatment would then not be present. 

A court would likely treat an interim license coupled with an option for an exclusive 
license as a sale if (a) substantially all the benefits and burdens of ownership pass under the 
interim license; and (b) it is practically certain that the option would be exercised. See 352 
F.2d at 1018-19; Fuller, supra note 12, at 608. The licensing arrangement should be struc- 
tured so that the partnership retains the risks of ownership. These risks include, in part, 
technological obsolescence, the lack of a commercial market and an unanticipated rise in 
production costs. If any of these events materialized, the takeout company should not be 
legally or economically compelled to exercise its option. It would let the option lapse rather 
than try to market the technology under an unprofitable royalty agreement, where it was 
compelled to use its ‘‘best efforts’’ to market the product. Minimum royalties under the ex- 
clusive license or a substantial exercise price would help show that the takeout company 
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The requirements of 1221 make qualification under that section more 
difficult than under section 1231. In both cases, however, the qualifying 
property must not be found to be ‘‘inventory”’ or ‘‘property held by the 
taxpayer primarily for sale to customers in the ordinary course of his trade 
or business.’’”° The question of whether property was ‘‘held by the tax- 
payer primarily for sale to customers in the ordinary course of his trade or 
business’’ is commonly referred to as the ‘‘dealer’’ problem:7: that is, the 
claim that a partnership (1) intends to sell the technology it holds, and (2) 
is in the business of selling technology.”? It is possible to oppose the first 
contention both on grounds that the sale of technology was not the 
RDLP’s ‘‘primary’’ purpose, and that its activities demonstrate an intent 
to license technologies rather than to sell them.” The second contention 
poses more serious difficulties. A single sale of an asset has generally 
been held to be insufficient evidence of a seller’s being engaged in a trade 
or business.” This allows an RDLP engaged in the sale of a single 
technology to make the strongest argument against being considered a 
‘‘dealer.’’ However, at least two courts have said that no ‘‘one-bite’’ rule 
exists and that a taxpayer may make a single sale which established that 
he is in the business indicated by the transaction if there is proof of a pre- 
existing arrangement for sale to a particular party.” Such a finding may 
particularly threaten denial of capital gains treatment for sale by an RDLP 


to a corporation that held an option to license or acquire its technologies 
if research were successful. 

The ‘‘dealer’’ problem becomes more difficult for an RDLP that 
engages in the licensing and sale of its interests in technologies 
developed from a pool of contributed patents.’® Its first sale to a manufac- 
turing corporation may be made in reliance on the above arguments, but 
later sales of other assets makes the arguments less persuasive. In deter- 





had reasons not to exercise the option and that such exercise was not certain at the time the 
license was negotiated. 

69 Section 1221 excludes proyerty used in a trade or business which is subject to 
depreciation. I.R.C. § 1221(2) (1983). If the RDLP were found to be in the business of patent 
licensing, I.R.C. § 1221 would not apply. This same kind of property is eligible, however, 
for capital gain treatment under I.R.C. § 1231. 

70 J.R.C. §§ 1221(1), and 1231(b)(1)(A), (B) (1983). 

71 See generally Goggans & Englebrecht, Tax Implications of Investor v. Dealer Status 
in Real Estate, 9 J. REAL ESTATE TAX’N 169 (1982). 

72 See generally Garahan, supra note 12, at 600-606. 

73 See Malat v. Riddell, 383 U.S. 569 (1966). 

74 See, e.g., Commissioner v. Williams, 256 F.2d 152, 155 (5th Cir. 1958); Beach v. 
Shaughnessy, 126 F. Supp. 771, 775 (N.D.N.Y. 1954); Ofria v. Commissioner, 77 T.C. 524, 
545 (1981); Myers v. Commissioner, 6 T.C. 258, 266 (1946) (employee sold patent to 
employer); Robert E. Ronhovde, 26 T.C.M. 1251, 1259 (1967). 

75 See S&H Inc. v. Commissioner, 78 T.C. 234, 244 (1982); DeMars v. United States, 
71-1 U.S. Tax Cas. (CCH) ¢ 9288 (S.D. Ind. 1968). 

76 See Beach v. Shaughnessy, 126 F. Supp. at 774; Harold F. Silver, 15 T.C.M. 489 
(1956); Buono v. Commissioner, 74 T.C. 187, 205 (1980). 
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mining whether a pool of technologies was held primarily for sale, courts 
would likely examine the facts and circumstances of each case, focusing 
on the number, frequency, regularity and continuity of the sale as well as 
on an analysis of the partnership’s purposes in acquiring and developing 
the technologies.”?? This may allow the courts to balance evidence of 
repeated sales against a showing that the RDLP had no guarantee that it 
could develop products for sale. If the RDLP’s essential activity involved 
contracting for research for which it bore the risk of failure and had no 
guarantee of a future sale under its option contract with the 
developer/manufacturer, then there appears to be an argument that the 
partnership was never engaged in the business of selling technologies. If, 
further, the RDLP always engages in an initial extended licensing agree- 
ment, it may again claim that licensing rather than selling technologies is 
its business. The combination of claims might avoid the classification as a 
‘“‘dealer’’ under section 1221(1).78 Where royalties constitute the main 
source of partnership income, there is a reasonable chance that the in- 
come will be characterized as long-term capital gain. The issue is com- 
plicated, however, for an RDLP which manages a pool of technologies; 
special care is needed to preserve the possibility of capital gains treatment 
for income to such a partnership.7° 


CONCLUSION 


The RDLP offers the university a new and better approach to deter- 
mine the commercial potential of its technology, fund the development of 
that technology, and bring it to market. The RDLP, due to the tax laws, is 
an attractive vehicle for investors. It offers them the ability to deduct a 
large part of their investment, and to have future income taxed at capital 
gains rates. Finally, the RDLP offers the university the opportunity to 
minimize its entanglement with a commercial venture, yet at the same 
time, increase its chances of economic rewards. 





77 It might be possible to pool technologies with similar expected development 
periods in a separate RDLP and to sell all the successfully developed technologies to an in- 
dependent holding company that would ‘“‘retail’’ the discoveries through licenses to 
ultimate users. The intermediary would have to be truly independent and to assume title 
prior to the identification of purchases in order to avoid the holding of Commissioner v. 
Court Holding Co., 324 U.S. 331 (1945). In that case a corporation was held to have sold its 
property directly to an ultimate purchaser, even though the corporation had tried to inter- 
pose two shareholders as intermediaries. It might also be advisable to set up separate RDLPs 
to conduct the development of individual patents and to arrange for licensing and sale. 

78 The licensing of depreciable patents and copyrights appears to bring I.R.C. 
§ 1221(2) into effect and exclude capital gains treatment under § 1221. But see supra note 71 
for the remaining possibility for qualifcation under I.R.C. § 1231. 

79 Even if the arguments for capital gains treatment under I.R.C. § 1221 or I.R.C. 
§ 1231 succeed, some of the return will have to be declared as ordinary interest income 
either by agreement or under the terms of I.R.C. § 483, the imputed interest provision. 
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INTRODUCTION 


The great business of this decade is communications. In some 
quarters, it is known as ‘‘telecommunications,’’ a collective term which 
includes all of the methods by which words, pictures or symbols are elec- 
tronically processed and delivered. The term ‘‘new technology’’ is even 
broader. It includes telecommunications and all the objects of our current 
fascination that entertain us, examine us, defend us, and make our hard- 
won acquisition of rudimentary mathematical skills justifiable only as 
cerebral exercise. 

Telecommunications requires a cable, a wire, a fiber, or a frequency 
to get its material from one place to another. At the moment, the most effi- 
cient, economical means of transmission is over the air, using some por- 
tion of the electromagnetic spectrum. As a result, access to the spectrum 
is in great demand. Many colleges and universities, probably a few in 
every state, own and operate some kind of broadcast facility, or perhaps 
own a satellite receiving installation. These institutions are thereby in 
control of a certain portion of valuable spectrum space and may now take 
the service capacity they do not require and put it to remunerative use. 

Within the past year regulatory changes have become effective which 
create opportunities for college or university owned telecommunications 
facilities to undertake these income-generating uses. While in earlier 
years, the use of these facilities was confined by law to those purposes 
which were justifiable as noncommercial and educational in character,? 
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1 The noncommercial and educational use restriction was part of the 1962 statute, 
amending the Communications Act of 1934, which provided funds for the construction of 
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the Federal Communications Commission (FCC), prodded by Congress,? 
has taken several actions to broaden the scope of allowable use and to per- 
mit college and university licensees to earn money with their licensed 
facilities. The National Telecommunications and Information Admin- 
sitration (NTIA) has also cooperated by allowing public broadcasters to 
transfer the federal interest on equipment purchased with federal match- 
ing funds to other assets; such a transfer will free the equipment from 
public broadcasting use restrictions. In prior years, such use restrictions 
had prevented any participation by public broadcasters in the 
marketplace for excess capacity. But in 1981, Congress established a 
‘‘primary use’’ test that, in effect, allows remunerative uses which do not 
interfere with the primary educational purpose of the facility. 

A number of colleges and universities hold licenses for commercial 
radio and television facilities. While they have never been restricted to 
noncommercial educational uses as have their public broadcasting 
counterparts, a new era has arrived for them as well, since many of the 
technological changes discussed herein considerably expand the 
marketable uses of their commercial facilities. 

For the moment, Congress, the FCC, and NTIA are in agreement that 
making money by using a college or university’s radio or television sta- 
tion or its auxiliary facilities is a good idea, subject to certain limits. Our 
purpose is to explore some of the major issues presented to counsel for the 





educational television stations. Act of May 1, 1962, Pub. L. No. 87-447, § 392(a)(4), 76 Stat. 
64 (codified at 47 U.S.C. § 392(a)(4) (1962)) (repealed 1982) directing that the facilities be 
‘‘used only for educational purposes.’’ The reauthorizations of this grant program in 1967, 
1976 and 1978 continued the restriction. Pub. L. No. 90-129, 81 Stat. 365-67 (1967); Pub. L. 
No. 94-309, 90 Stat. 683 (1976); Pub. L. No. 95-567, 92 Stat. 2405 (1978). 

2 In 1981, Congress directed the FCC ‘‘to reexamine its current limitations on com- 
mercial activities by public broadcasters.’’ S. Rep. No. 98, 97th Cong., 1st Sess. 3-4 (1981). 
Thus, the Public Broadcasting Amendments Act of 1981, Pub. L. No. 97-35, Title XII, 95 
Stat. 725 (codified at 47 U.S.C.A. §§ 310-392 (1983) ) was intended to be ‘‘a bold step in pro- 
posing new ways to foster freedom of existing public telecommunications entities to seek 
out new ways of achieving [financial] self-sufficiency.’’ Public Telecommunciations Act of 
1981: Hearings on S.720 Before the Subcomm. on Communications of the Senate Comm. on 
Commerce, Science, and Transportation, 97th Cong., 1st Sess. 1 (1981) (statement of Sena- 
tor Pressler). 

The 1981 Act was designed, in large part, ‘‘[t]o facilitate and encourage the efforts of 
public broadcasting licensees to seek and develop new sources of non-Federal revenue.”’ 
H.R. Rep. No. 82, 97th Cong., 1st Sess. 7 (1981). ‘‘Public broadcast stations are explicitly 
authorized to provide services, facilities, or products in exchange for remuneration, pro- 
vided . . . that such activities do not interfere with the provision of public telecommunica- 
tions services.’’ Id. at 8. 

3 See 46 Fed. Reg. 2668-72 (1981). 

4 With the onset of deep reductions in federal financial support for public broadcast- 
ing, Congress eased the ‘‘educational use only”’ restriction. Sections 1223(a) and (b) of the 
1981 Act amended 47 U.S.C. §§ 392(a)(4) and (g)(2) to provide that facilities must be used 
‘‘primarily’’ to provide non-commercial educational services. Public Broadcasting Amend- 
ments Act of 1981, Pub. L. No. 97-35, Title XII, §§ 1223(a)-(b), 95 Stat. 725 (codified at 47 
U.S.C.A. § 392 (1983)). 
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college or university entrepreneur-to-be, after describing in some detail 
precisely what facilities exist to be exploited and to what extent they can 
be bent to the task of producing income. 

Counsel must recognize that at the confluence of the regulatory 
allowances and the growing appetite for commercial spectrum space are a 
bundle of legal issues affecting how comfortably their institutions will 
become commercial entrepreneurs, electronic landlords, competitors 
with the private sector, and taxpayers. Moreover, the best business ven- 
ture is not without risk. Speculation in the new technology by spectrum 
space prospectors can create difficulties for institutions whose manage- 
ment may have little experience in structuring transactions which 
minimize risk. The exhortation we offer here as a substitute for a general 
business law review is to deal with companies that have earned a reputa- 
tion for fairness in business and reliability in enterprise. Only in rare in- 
stances would an institution be well-advised to provide venture capital or 
to tie its income prospects to a company’s success without some 
minimum ad valorem payment to compensate for the actual use of institu- 
tional property. Yet, those instances may well exist, and institutional 
counsel will probably be called upon, in the first instance, to weigh the 
soundness of the proposal, in the second to draft or comment upon the in- 
struments which record the parties’ understandings (ever mindful of the 
Statute of Frauds), and in the last, to monitor performance and identify as 
early as possible the faint odors of a deal going sour. 

We have four objectives in this article: 1) to identify the facilities 
which may be put to remunerative use and explain the applicable rules; 
2) to identify general categories of statutory restraints at the state level 
which may bar or inhibit entry to the remunerative activities discussed; 
3) to suggest how common carrier regulatory status is to be avoided and 
thus allow business to be carried on under a simpler regime which avoids 
state and local regulation; and 4) to discuss the federal tax consequences 
of these income-producing activities. 

Were we approaching this subject at a later date, clearer evidence 
would be at hand of those uses which will prove to be most efficient and 
profitable for the licensee institution to market. For the present, we can 
only offer the general observation that the need is building for services to 
deliver information in different formats from a primary or secondary 
source to businesses engaged in the enterprises of cable, satellites, 
telephone communication, and computer technology. Precisely which of 
these will ultimately prove most comfortably interfaced with broadcast 
services and instructional television fixed services remains to be seen. 


THE NEW TECHNOLOGICAL COMMODITIES 


Over the past year, the Federal Communications Commission has 
adopted or proposed rules that would permit remunerative uses of 
presently underutilized frequency spectrum associated with both com- 
mercial and public broadcasting facilities. This spectrum space is a com- 
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modity which the college or university public broadcast licensee can now 
sell or lease to others, within only a few restrictions. 


1. FM Subcarriers/SCAs 


Two related FCC decisions expanded the usefulness of FM station 
subcarriers and freed them for revenue generation by noncommercial 
educational FM radio licensees. The FM broadcast licensee can 
‘‘multiplex’’ the FM signal—in effect, split it into independently 
modulated portions. Thus, while the main channel is operating to 
transmit regular FM programming (or even when the programming day 
has ended) a subcarrier can be independently operated to transmit other 
material. In the past, subcarriers have been used to cue equipment at the 
transmitter site and to provide a second channel for stereo broadcasting. 
Using Subsidiary Communications Authorizations (SCAs), FM broad- 
casters have also used subcarriers to provide independently programmed 
services, such as background music, foreign language programming, and 
reading services for the blind to subscribers who have special receivers. 

Formerly, a number of FCC rules limited the uses to which FM sub- 
carriers could be put. One FCC rule limited permissible uses to transmis- 
sions which were of a broadcast nature, such as background music or 
reading services, or which were otherwise directly related to the opera- 
tion of the FM station.* The rule also restricted SCA transmissions to 
those times when the main FM channel was being operated. 

In 1983, the Commission amended its rules’ to permit FM subchan- 
nels to be used for nonbroadcast as well as broadcast communications, to 
permit them to be operated when the main channel is not in operation, to 
expand the FM baseband so as to permit more than one subcarrier for each 
FM station,® and to eliminate a number of outdated technical and pro- 
cedural rules.* The change which made SCAs most attractive for income 
producing use was the amendment of certain FCC rules? in order to per- 
mit a wide variety of SCA uses. In addition to background music, foreign 





5 See First Report and Order in BC Docket No. 82-536, FCC 83-154, 53 Rad. Reg.2d 
(P&F) 1519 (1983); Report and Order in BC Docket, No. 82-1, FCC 83-155, 54 Rad. Reg.2d 
(P&F) 25 (1983). 

6 47 C.F.R. § 73.293 (1982). 

7 First Report and Order in BC Docket No. 82-536, FCC 83-154, 53 Rad. Reg.2d (P & F) 
1519 (1983). 

8 The expansion of the FM baseband from 75 kHz to 99 kHz does not apply to stations 
located within 199 miles of the Mexican border due to treaty restrictions. Id. at 1531, ¢ 43. 

® For example, the Commission decided to permit modulation of subcarriers by any 
means so long as main channel interference does not result, and eliminated the need to re- 
tain subcarrier program logs, the SCA application form (FCC Form 318), the filing of techni- 
cal measurements in certain circumstances, the requirement that only type accepted subcar- 
rier generator/modulator units be used, the filing of equipment performance measurement 
data for subcarrier transmission equipment and the requirement that subcarriers be main- 
tained within 500 kHz of an authorized frequency. 

10 See 47 C.F.R. §§ 73.293 and 73.295 (1982). 
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language programs and radio reading services, the rules now allow utility 
load management, market and financial data and news, paging, traffic 
control signal switching, bilingual television audio, and point-to-point or 
multipoint messages. In essence, the subcarrier may be used for any pur- 
pose for which that spectrum is technically appropriate. 

The benefits of these rule changes were made available to noncom- 
mercial educational FM stations by a second 1983 Commission 
decision,’ permitting public FM stations to use their subcarriers on a for- 
profit basis. 12 


2. Television Aural Subcarriers 


The aural carrier of a television signal, which transmits sound to the 
television set on an FM frequency, may also be multiplexed to provide 
subcarriers which can be used in the same manner as the subcarriers of 
FM stations. Under the current version of the FCC rules,* however, the 
use of aural subcarriers on television stations is strictly limited to 
transmitting telemetry and alerting signals in certain specific cir- 
cumstances. The rule prohibits most broadcast related uses of the subcar- 
rier, including those uses which were allowed even under the old FM 
subcarrier rule, as well as non-broadcast related uses. 

However, in 1983, the Commission proposed rule changes which 
would permit licensees to use television aural subcarriers for the same 
purposes now permitted for FM subcarriers.1* The Commission would 
permit these activities to be carried on for profit, and would extend the 
same consideration to public television licensees as to their colleagues in 
radio. 


3. Vertical Blanking Interval 


The video portion of each television channel contains the vertical 
blanking interval (VBI). The VBI is that portion of the television signal 
that appears as a black bar when the picture rolls vertically. The vertical 
blanking interval is composed of a number of lines which can be used to 
transmit signals separately from the video portion of the main television 
signal. 





11 Report and Order in BC Docket No. 82-1, FCC 83-155, 54 Rad. Reg.2d (P & F) 25 
(1983). 

12, However, the FCC imposed a restriction on noncommercial stations to protect radio 
reading services for the visually handicapped. For-profit use of the expanded FM baseband 
must not diminish the quantity or quality of existing or potential reading services. Thus, a 
noncommercial FM station using one of its subcarriers for commercial purposes is obligated 
either to accommodate the reading service on its other subcarrier or ensure the availability 
of alternative capacity (on another market FM station or, perhaps, on a commonly-owned 
TV station subcarrier). Id. at 36, ¥ 35. 

13 47 C.F.R. § 73.682(a)(23) (1982). 

14 Further Notice of Proposed Rule Making in BC Docket, No. 21323, FCC 83-364 
(released August 15, 1983). 
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In 1983, the Commission authorized all television stations, including 
public television stations, to utilize selected lines of the vertical blanking 
interval for transmitting teletext service.15 Teletext, a data system for the 
transmission of textual and graphic information intended for display on 
video screens, permits the transmission of visual programming including 
news, weather reports, business and financial information, comparative 
shopping prices, and closed captions for the hearing impaired. Teletext 
can be offered on a subscriber basis, with decoders being leased to the 
public for a monthly fee, or on a commercial basis, supported by advertis- 
ing transmitted along with the teletext programming. The service can be 
provided by the television station itself or by an independent operator on 
a franchise basis. 


4. TV Auxiliary Facilities 


Public television stations are also licensed to use spectrum space for 
operating television broadcast auxiliary stations such as TV relay sta- 
tions, studio transmitter links, television pick-ups, and translator relay 
stations.1* These stations are often operated on microwave frequencies on 
a point-to-point basis, and provide radio links which can be used to 
transmit many types of programming or data. Because most of these aux- 
iliary stations are not used full-time by the associated television station, 
they have excess capacity which can be put to other purposes. 

Under the previous version of the Commission’s rules,” television 
auxiliary stations were severely restricted to certain uses directly con- 
nected with the operation of the associated television station, such as the 
transmission of program material intended for broadcast over the TV sta- 
tion. The rules even forbade the transmission of programming intended 
for broadcast over other television stations not commonly owned or con- 
trolled. Thus, each television station was required to have its own aux- 
iliary broadcast facilities and the excess capacity on any particular facility 
could not be used for non-broadcast related purposes. 

However, in 1983 the rules changed to permit broadcasters to share 
their broadcast auxiliary facilities and equipment with any other entity 





15 Report and Order in BC Docket, No. 81-741, FCC 83-120, 53 Rad. Reg.2d (P & F) 
1309 (1983). Stations are permitted to initiate or terminate service at their discretion 
without notifying the FCC, except in cases where the service offered is deemed to be com- 
mon carrier service. Licensees may choose both the type of service to offer and the technical 
systems for transmitting the signals. Also, because teletext is considered an ancillary ser- 
vice, it is not subject to logging requirements, political broadcasting (equal opportunity) 
rules or the Fairness Doctrine (reasonable balance in the presentation of contrasting views 
on controversial issues of public importance). The chief limiting factor is that teletext opera- 
tions must not interfere with regular broadcast service of the originating station or other 
broadcast or non-broadcast stations. 

16 These stations operate under Part 74, Subpart F of the Commission’s Rules, 47 
C.F.R. §§ 74.601-682 (1982). 

17 See 47 C.F.R. § 74.631 (1982). 
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for the transmission of any legitimate material.1* No time limits were im- 
posed on such sharing, so long as the auxiliary stations were used 
primarily for ‘‘legitimate’’ broadcast use. Furthermore, the decision 
deleted a former restriction’® which limited alternative uses of TV aux- 
iliary stations to those times when the auxiliary station was not used for 
its licensed, broadcast-related service. Thus, where feasible, the signal of 
an auxiliary station can be multiplexed and used simultaneously for both 
broadcast and non-broadcast purposes. Most important to this discussion, 
the Commission decided to permit television stations to sell their excess 
capacity on auxiliary stations at a profit. The Commission anticipated that 
these stations would be used to carry television programming or data, or 
for telemetry purposes. Public television stations are specifically 
authorized, indeed encouraged, to participate in the sale or lease of the 
excess capacity of their auxiliary stations. 


5. Instructional Television Fixed Service 


Spectrum allocated to the Instructional Television Fixed Service 
(ITFS) is divided into wideband (i.e., 6 MHz) channels appropriate for the 
transmission of television programming.?° The Commission authorizes 
ITFS licensees to transmit instructional television programming from one 
central point within a particular area, such as a school district, to multi- 


ple receiving points, such as the local schools, within the service area of 
the station. Because ITFS operates on microwave frequencies, there are 
inherent limitations to signal reception. However, the ITFS channels, in- 
cluding their VBIs and aural subcarriers, provide a vast source of spec- 
trum space usable for many purposes. A special feature of ITFS is the 
availability of ‘‘response channels’’ which can be used to provide two- 
way communications between the receive points and the central transmit- 
ting location. 

Until recently, there were twenty-eight ITFS channels divided into 
seven groups of four channels each. Under the former rules,?1 these chan- 
nels were available only for strictly instructional use, although a school 
district could transmit some administrative material, such as scheduling 
information, from a central point to the various receive points. 

The Commission reallocated two groups of ITFS channels, eight 
channels in all, to the common carrier Multipoint Distribution Service 
(MDS).22 These eight channels were made available to commercial MDS 





18 Report and Order in BC Docket, No. 81-794, FCC 83-153, 53 Rad. Reg.2d (P & F) 
1101 (1983). 

18 See 47 C.F.R. § 74.631(f) (1982). 

20 ITFS stations operate under Part 74, Subpart I of the Commission’s Rules, 47 C.F.R. 
§§ 74.901-984 (1982). 

21 See 47 C.F.R. § 74.931 (1982). 

22 Report and Order in Gen. Docket, No. 80-112 CC Docket, No. 80-116, FCC 83-243, 
54 Rad. Reg.2d (P & F) 107 (1983). 
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operators who transmit premium television entertainment programming 
and a variety of data services to homes, cable systems and other users. Ex- 
isting ITFS applicants, permittees, and licensees on the reallocated eight 
channels were grandfathered, but may now lease time to commercial en- 
tities licensed to operate common carrier facilities on those channels. 
Also, the Commission decided to permit excess capacity on the twenty re- 
maining ITFS channels to be leased by the instructional operator on a 
commercial basis. The Commission requires that the twenty channels 
must still be devoted ‘‘substantially [to] legitimate ITFS use.’’23 Never- 
theless, public broadcasters who are licensees of ITFS stations can sell 
their excess capacity on these facilities to operators who may use them for 
commercial purposes. 


6. Other Remunerative Activities 


The foregoing sections provide some background on spectrum 
recently cleared by the FCC for commercial use by the public broadcaster. 
More traditional entrepreneurial opportunities are also available to public 
broadcasters such as the lease of equipment not subject to FCC restric- 
tions. For example, broadcast licensees owning their own towers often 
lease extra space on the tower to other entities needing tower space in that 
particular location. 

Public broadcasters were early users of satellite receive-only earth 
stations which can be used in certain circumstances to receive programm- 
ing, data, or other transmissions on behalf of entities which do not have 
their own earth station. 

These opportunities remain available to the public broadcaster. 
However, because the likely return from the shared use of these facilities 
is relatively small compared to the facilities discussed above, their sale or 
lease may be of secondary importance in the future. 


POTENTIAL STATUTORY PROBLEMS 


Before an institution undertakes entrepreneurial activities using its 
telecommunications facilities, counsel must ascertain whether state law 
places any restrictions on such uses. Restrictions can take a variety of 
forms. Some are clear in proscribing remunerative activity using state- 
owned or supported facilities; others are merely suggestive and may re- 
quire interpretations by state attorneys general or the courts. Our purpose 
in noting the following statutory provisions is not to provide definitive 
interpretations, but merely to suggest the range of provisions under state 
law that could be held to bar some or all profit-oriented activities. Also, 
this article does not consider restrictions in charters, articles of incorpora- 
tion or by-laws which, on a case-to-case basis, may deny institutions cer- 





23 54 Rad. Reg.2d (P & F) at 139, 4 118. 
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tain benefits of their telecommunications facilities unless corrective 
amendments are made to bring entrepreneuring activities within the enti- 
ty’s enumerated powers. 


1. Statutes Prohibiting Competition With the Private Sector 


The Iowa statute governing educational radio and television?‘ pro- 
vides a clear example of a state licensee limited by a statute specifically 
intended to foreclose entrepreneurial activity. The lowa Code states that 
“‘the intent of the general assembly [is] that the state educational radio 
and television facility board . . . shall not compete with the private sector 
by actively seeking revenue from its operations.’’25 Although ways exist 
to earn funds ‘‘passively’’ without competing with the private sector—for 
example, leasing tower space upon request at a facility where no ‘‘private 
sector’ facilities are available for lease—the same section also effectively 
forecloses that approach by removing the incentive for any en- 
trepreneurial activity. Under the Iowa Code, ‘‘[a]ll moneys received . . . 
by the state educational radio and television facility board . . . from all 
sources except amounts appropriated by the general assembly . . . shall 
become the property of the state of Iowa and shall be promptly deposited 
in the state general fund.’’2* Thus, the licensee must in all likelihood seek 
to have this bar lifted before engaging in remunerative activities. 


2. Statutes Requiring Operation on a Noncommercial Basis 


Some statutory provisions require state-chartered or publicly- 
supported entities operating telecommunications facilities to do so on a 
noncommercial basis. In Nebraska, the statute creating the Nebraska 
Educational Television Commission expressly provides that ‘‘[a]ll televi- 
sion facilities operated or supervised by the Nebraska Educational Televi- 
sion Commission shall be operated at all times on a noncommercial 
basis.’’27 Other states may not expressly limit operation of state-owned or 
supported facilities to a wholly noncommercial basis, but accomplish the 
same effect by indirect means. For example, New Jersey has a statutory 
provision which exempts from taxation land, buildings, structures, fur- 
niture, equipment and personal property used for the production and 
broadcasting of educational television.2* However, this exemption is only 
available if the property is ‘‘used exclusively by a non-profit association 
or corporation . . . for the production and broadcasting of educational 
television . . . and [for] no other purpose . . . .’’?° The loss of tax exemp- 





24 TOWA CODE ANN. §§ 18.132-18.155 (West Supp. 1983). 
28 TOWA CODE ANN. § 18.151 (West 1978). 

26 Id. 

27 NEB. REV. STAT. § 79-2105 (1981). 

28 N.J. STAT. ANN. § 54: 4-3.6a (West Supp. 1983). 

29 Id. (emphasis added). 
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tion on the college or university’s telecommunications facility would pro- 
bably far outweigh any remunerative value of its facility. 

Statutes requiring noncommercial operation are subject to various in- 
terpretations. Some may be intended only to track the rules and regula- 
tions of the FCC or the Internal Revenue Service governing public televi- 
sion or non-profit status. Others may be interpreted to mean that while 
revenues in excess of an entity’s costs are prohibited, payments for the 
use of a college or university’s facilities would be permissible to assist it 
in meeting the costs of operating its public broadcasting or other educa- 
tional endeavors. An example of such a provision is found in the South 
Dakota Educational Television and Radio Statute,?° which gives the state 
board of directors for educational television the ‘‘power and duty to enter 
into contractual agreements for the purpose of sharing through lease ar- 
rangements the cost of operating facilities with federal, state or political 
subdivisions, and private persons, organizations or associations.”’ 


3. Statutes Requiring All Income to be Paid Into State Treasury 


As noted above, some states have statutes removing the incentive for 
a state college or university to undertake entrepreneurial activity by re- 
quiring that the income earned thereby be paid into the state treasury or 
general fund.31 Although it could be argued that only the net income need 


be paid to the state, and that therefore, the expenses of the activity (and 
perhaps also of inseparable station operations) could first be offset, the 
New Jersey statutory provision refers to funds ‘‘received’’ by the institu- 
tion, probably intending to require that gross revenues be paid over.3? 


4. Statutes Limiting Use by Certain Types of Entities 


Some statutes limit the use of state-owned or supported telecom- 
munications facilities by certain (i.e., commercial) entities. For example, 
in Delaware, a statutory provision permits the State Board of Education to 
‘‘contract with other public or nonpublic agencies, institutions, organiza- 
tions or groups, to make its facilities available for a fee to be determined 
by the Board, which shall not be less than the cost of the services and 
facilities provided.’’3? Profit-making corporations could very well not be 
considered to fall within ‘‘public or non-public agencies, institutions, 
organizations or groups.’’ Other state statutes do not contain this am- 
biguity. For example, the Minnesota statute authorizing the State Univer- 
sity Board to establish educational television and telecommunications 
projects at Bemidji State University authorizes the Board to ‘‘make 
facilities available to public or private non-profit organizations.’’*+ The 





S.D. Comp. LAws ANN. § 13-47-18 (1982). 
See, e.g., DEL. CODE ANN. tit. 14, § 129 (1981); IowA CoDE ANN. § 18.151 (West 


See N.J. STAT. ANN. § 54:4-3.69 (West Supp. 1983). 
DEL. CODE ANN. tit. 14, § 129(c) (1981). 
MINN. STAT. ANN. § 136.146 (West 1979) (emphasis added). 
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same section permits the Board to ‘‘cooperate with public and private 
educational television systems, and other civic, cultural and educational 
agencies or organizations, non-profit in nature.’’35 


5. Statutes Limiting Certain Types of Use 


Some statutes affect the type of use to which state-owned or sup- 
ported telecommunications facilities can be put. Mississippi has a provi- 
sion specifically authorizing the Mississippi authority for educational 
television to lease antenna space on its television towers.2* Under 
established principles of statutory construction, a court or other inter- 
preting authority might hold that, by enumerating one permissible use of 
the authority’s facilities, the legislature intended thereby to foreclose any 
other remunerative uses of state telecommunications facilities. 

Other statutes are more positive in their limitations. Oregon and In- 
diana, for example, limit the use of state-owned or supported facilities to 
‘“‘cultural and educational’’?”? and ‘‘educational’’ purposes,3* respec- 
tively. Although remunerative uses of state college or university facilities 
which provide funds to pursue otherwise unavailable cultural and educa- 
tional activities or programs could be said to be using a facility for 
‘‘cultural and educational purposes,’’ a more restrictive interpretation of 
these statutes is certainly possible, if not probable. 

A common provision in state statutes specifically prohibits commer- 
cial advertising over their telecommunications facilities.2® Although most 
of the entrepreneurial uses of telecommunications facilities discussed 
earlier do not rely on the transmission of commercial advertising, some 
uses may be foreclosed by such a proscription. For example, teletext, 
which can be transmitted over the vertical blanking interval (VBI) of a 
television signal, or over the main channel or VBI of an ITFS facility, may 
be advertiser-supported instead of subscription supported. Thus, such a 
use might offend the prohibitions on commercial advertising. 

Once the state law problem has been dealt with, counsel’s attention 
must shift to federal law and regulation where two general categories of 
problems must be addressed, the potential for common carrier regulation 
and the tax consequences of earning unrelated business income. 


COMMON CARRIER REGULATION 


The college or university entrepreneur’s activities in marketing the 
new technological commodities could, in many instances, be classified as 





35 Id. (emphasis added). 

36 Miss. CODE ANN. § 37-63-11 (1972). 

37 Or. REV. STAT. § 354.145 (1977). 

38 IND. CODE ANN. § 20-12-12-4 (Burns 1975). 

39 See, e.g., Ky. REV. STAT. ANN. § 156.070(3)(c) (Bobbs-Merrill Supp. 1982); Mo. 
ANN. STAT. § 37.205 (Vernon Supp. 1983); and OKLA. STAT. ANN. tit. 70, § 23-102 (West 
Supp. 1983). 
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common carrier activity. The Communications Act of 1934 defines a com- 
mon Carrier as ‘‘any person engaged as a common carrier for hire.’’*° In a 
number of the FCC’s rules, a ‘‘communications common carrier’ is de- 
fined as ‘‘any person engaged in rendering communication service for 
hire to the public.’’41 

Although the nature and significance of common carrier status could 
easily be the subject of an entire treatise, it must be touched on briefly 
here because the classification of a particular activity as common carriage 
is significant. A number of legal effects flow from the classification of an 
enterprise as common Carrier activity. A common carrier using the radio 
spectrum is subject to special filing and other regulatory requirements by 
the Federal Communications Commission. Often communications com- 
mon carriers are also subject to local regulation concerning entry, exit, 
services to be offered, and rates. Common carrier status usually imposes 
on the carrier a greater duty of care amounting to strict liability for injury 
or damages to the customer. Finally, the FCC has stated that it does not 
wish public broadcasters to operate certain of the new technological com- 
modities as common carriers, and has promised to revisit its creation of 
these entrepreneurial opportunities if common carrier regulation is found 
to be necessary. 

Thus, more often than not, it will be advisable for a college or univer- 
sity to structure its entrepreneurial activities so as to avoid common 


carrier status. The institution must be cognizant, therefore, of those in- 
dicia by which the FCC and the courts determine whether to regulate a 
particular entity’s communications services as common carrier activity. 
In general, the essential characteristic of a common carrier is that it 
‘undertakes to carry for all people indifferently.’’42 According to the 
United States Court of Appeals for the District of Columbia Circuit: 


This does not mean a given carrier’s services must practically be 
available to the entire public. One may be a common carrier though the 
nature of the service rendered is sufficiently specialized as to be of possible 
use to only a fraction of the total population. And business may be turned 
away either because it is not of the type normally accepted or because the 
carrier’s capacity has been exhausted. But a carrier will not be a common 
carrier where its practice is to make individualized decisions, in particular 
cases, whether and on what terms to deal. It is not necessary that a carrier be 
required to serve all indiscriminately; it is enough that its practice is, in fact, 
to do so.*? 


In marketing these communications services, institutions should 
therefore avoid even the apparent willingness to serve all potential users 
indiscriminately. Institutions must make individual decisions whether 





40 47 U.S.C. § 153(h) (1976). 

41 See, e.g., 47 C.F.R. §§ 21.2, 22.2 (1982). 

42 National Assoc. of Regulatory Utility Comm’r v. FCC, 525 F.2d 630, 641 (D.C. 
Cir.), cert. denied, 425 U.S. 992 (1976). 
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and on what terms to sell spectrum capacity to each prospective user. In- 
dividual selection of users and individualized terms of sale for each use 
distinguish private carriers from common carriers. 

With respect to communications activities undertaken by en- 
trepreneurs in the nature of mobile services (such as offering paging over 
a public radio station’s subcarrier), a special test of common carrier status 
has been adopted by Congress based on the manner on which the land 
mobile station is interconnected with a telephone exchange or interex- 
change facility. The Communications Act provides that ‘‘closed’’ paging 
systems engage in private carriage, while ‘‘open’’ systems are common 
carriers.** A system is closed if the subscribers are interconnected and can 
communicate with each other only through radio facilities provided by 
the carrier. A system is open if it operates through a telephone company 
interconnection. Where paging services are concerned this would mean 
that a system which permits the public to place a telephone call directly 
to the paging terminal and to initiate the page automatically would be 
classified as a mobile services common carrier, subject to licensing by the 
FCC’s Common Carrier Bureau and appropriate state agencies. 

Although the common carrier test in the mobile services area is rather 
technical, the test of common carriage with respect to general communi- 
cations services lends itself to certain guidelines which permit an entre- 
preneur to structure its activities to avoid common carrier status. For ex- 
ample, to avoid common carrier status institutions should avoid the use 
of ‘‘rate cards’’, i.e., generalized schedules of fixed, standardized rates at 
which any prospective user may purchase time on a ‘‘first come/first 
served’’ basis. A schedule of representative price ranges for categories of 
services may be adopted, however, at less peril. 

Prices should be established by the prospective carrier on an in- 
dividualized basis through an evaluation of the cost of providing the 
specific use involved. The length of use, the amount of bandwidth 
needed, carrier services required by the customer, the cost of alternative 
means of carriage for the potential customer and any other factors 
representing the actual ‘‘value’’ of the service being provided should be 
considered. A schedule of representative price ranges may be useful in 
promotional materials and appropriate in those instances where the car- 
rier has been able to establish the ‘‘value’’ of the shared use. Any direct 
solicitations in promotional materials, however, should clearly state that 
these prices are merely representative and subject to final negotiations. 

Where possible, stable contractual relationships should be 
encouraged with particular users. A pattern of numerous, short term, 
transitory sales of spectrum capacity should be avoided. Carriers should 
also emphasize their right and obligation to select customers carefully 
based on their own transmission needs, their need to retain control of the 





43 Id. 
*4 47 U.S.C.A. § 332(c) (Supp. 1983). 
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facilities, and their assessment of the compatibility of the customer’s pro- 
posed use with the primary use of the particular facility involved. Since 
sales of capacity will be made by private contract, the terms and condi- 
tions of each sale should be kept confidential by both the carrier and the 
customer. 

Efforts to market the new technological commodities should focus on 
those entities the institutional entrepreneur perceives to be likely users of 
the spectrum capacity. All advertising should avoid the appearance of an 
offering to the general public. To that end, telephone calls, circulars or 
letters sent to likely prospective customers (such as other broadcast sta- 
tions, program producers, teleconferencing and data transmission users) 
and advertisements in trade press are preferred. 

All advertisements should contain a disclaimer that the carrier is not 
a common carrier and that it reserves the right to decline to provide ser- 
vice to any interested user based on its evaluation of the compatibility of 
the proposed use with the facility’s primary use and with other establish- 
ed uses. The contract between the carrier and the user should also include 
an explicit disclaimer to ensure the carrier’s right to preempt any use 
where it believes the public interest requires the facility to be put to other 
purposes. 

Common carrier regulation is an area where advance planning can 
produce long term advantages for a college or university, reducing the 


cost of doing business and avoiding complex regulation by a multiplicity 
of jurisdictions. Common carrier law is slow to develop and seldom 
changes in a fundamental sense. Consequently, procedures put into place 
at start-up will require monitoring, but not much revision. 


THE PROBLEM OF UNRELATED BUSINESS INCOME TAX 


1. General Considerations 


Before venturing into the remunerative and particularly visible 
activities under discussion here, college or university counsel should 
consider the institution’s exposure to unrelated business income tax li- 
ability under the Internal Revenue Code.** As a general matter, a finding 
of liability is probable although the actual payment of tax may be less 
likely. Nonetheless, under existing precedent, the Internal Revenue Ser- 
vice (IRS), even without being characteristically procrustean, could easi- 
ly make a case that the earned income generated from the uses of public 
broadcast facilities discussed above is taxable as unrelated business in- 
come. 

Most commercial broadcasting facilities can be used in the ways dis- 





45 See I.R.C. §§ 511-514 (1983). Section 511(a)(2)(B) extends the applicability of the 
tax, inter alia, to colleges and universities that are agencies or instrumentalities of any gov- 
ernment and to corporations wholly owned by such colleges and universities. 








1983-84 NEW TECHNOLOGY 469 


cussed above to generate income. Therefore, if a limited market for these 
uses is posited, public broadcasting entities will often be competing with 
the private sector. One of the reasons Congress created this particular 
provision was to remove the unfair advantage tax-exempt institutions 
would enjoy in direct competition with taxable entities, forcing the tax- 
exempt institutions to compete on the same tax basis whenever they ven- 
ture beyond their exempt purposes.** Consequently, the unrelated busi- 
ness tax seems to fit entrepreneurial uses of public broadcasting facilities 
like the proverbial glove, with one possible difference. 

The case has not yet been brought to test whether some mitigation or 
exemption of tax liability should flow from the fact that Congress has 
urged public broadcasting to become self-sufficient and therefore less re- 
liant upon federal funding.*” Congress has given more than an 2xhorta- 
tion to go earn a few supplemental dollars. Perhaps Congress is warning 
that as government spending tightens, those industries that can support 
themselves should not be federally funded at all.4* Yet federal statutory 
purposes continue to be served by public broadcasting,*® in spite of 
dwindling federal funds which even at their highest amounts have never 
been sufficient to provide more than an indigent existence for public 
broadcasting. Thus, the argument can be made that so long as public 
broadcasting provides a means of implementing national telecommunica- 
tions policy objectives, and in fact does so, a more lenient taxation policy 
should apply to its earned income. 

Many institutions are already accustomed to paying unrelated busi- 
ness income tax on the income of some of their enterprises. Others appear 
to be living on borrowed time; a stepped-up enforcement policy by the 
IRS would probably find a substantial amount of additional liability 
across the country. Therefore, counsel’s efforts either to mitigate the 
amount of unrelated business tax owed or, in some cases, to evoid liabil- 
ity altogether would be time well spent. Moreover, an additional impetus 





46 See generally Hearings on Revenue Revision Before the Committee on Ways and 
Means, 81st Cong., 2d Sess. 28-29 (1950). 

47 See supra note 2. 

48 At this writing, the only public broadcasting legislation pending in Congress is a 
cost of living increase for CPB of about 5.5 percent, which would increase CPB’s appropria- 
tion for fiscal years 1984, 1985 and 1986 to $145, $153, and $162 million dollars, respec- 
tively. H.R. 2755, 98th Cong., 1st Sess. (1983). After CPB’s costs of doing business and the 
costs of satellite interconnection and copyright fees are subtracted, this would leave in 
1984, for example, $130.5 million to be split among 439 qualified radio and television sta- 
tions and their networks, the Public Broadcasting Service (PBS) and National Public Radio 
(NPR). 

49 Congress supports public broadcasting in large part because it furthers the general 
welfare to encourage public telecommunications services which will be responsive to the 
interests of people both in particular localities and throughout the United States, which will 
constitute an expression of diversity and excellence, and which will constitute a source of 
alternative telecommunications services for all citizens of the Nation. 47 U.S.C. § 396(a)(5) 
(Supp. V 1981), amended by § 1224 Public Broadcasting Amendments Act of 1981, supra 
note 2. 
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to plan is provided by the Communications Act of 1934, as amended, 
which requires grantee-licensees of the Corporation for Public Broadcast- 
ing (CPB) to refund an amount of their Community Service Grant which 
is equal to the amount of unrelated business income tax actually paid as a 
result of public broadcast station-based earned income.*° 

What is written here is necessarily general and not to be taken as 
legal advice for any particular institution. Tax counsel should obviously 
be consulted and his or her advice heeded in individual instances. If, 
however, college or university counsel is prompted to take the unrelated 
business income tax into account in the early stages of planning for these 
telecommunications ventures, this article will have served its purpose. 


2. Tax-Exempt Status 


Even before considering potential tax liability, institutions may be 
concerned with the possible threat to tax-exempt status for those institu- 
tions qualifying as exempt organizations.51 Where such an organization 
engages in commercial activity, its concern must be that these activities 
remain insubstantial, since tax regulations provide: 

An organization will be regarded as ‘‘operated exclusively’’ for one or 
more exempt purposes only if it engages primarily in activities which ac- 
complish one. or more of such exempt purposes specified in section 
501(c)(3). An organization will not be so regarded if more than an insubstan- 
tial part of its activities is not in furtherance of an exempt purpose. 5? 


No clear guidelines demarcate the point at which remunerative activ- 
ities would constitute more than an insubstantial part of the institution’s 
activities. The potential for changing enforcement policy compounds the 
difficulty. However, a safe course is to heed the advice of tax counsel. For 
most institutions, the ratio of contributed to earned income will always 
favor the former by a substantial margin.5* When earned income reaches 





50 47 U.S.C. § 396(k)(8) (Supp. V 1981). Section 396(k)(8) provides: 

Any public telecommunications entity which— 

(A) receives any funds pursuant to this subpart for any fiscal year; and 

(B) during such fiscal year has filed or was required to file a return with the In- 
ternal Revenue Service declaring unrelated business income related to station op- 
erations under sections 501, 511, and 512 of Title 26 [the Internal Revenue Code 
of 1954]; shall refund to the Corporation an amount equal to the amount of unre- 
lated business income tax paid in such filed return. 

51 See I.R.C. § 501(c)(3) (1983). 

82 Treas. Reg. § 1.501(c)(3)-1(c)(1) (1959). 

53 T.D. 7784, 1981-2 C.B. 133, provides that exempt organizations which normally re- 
ceive one-third of their total income from investments risk being classified as private found- 
ations under new regulations implementing 1975 amendments to 26 U.S.C. § 509. Unre- 
lated business income, reduced by the amount of tax paid on that income, will be added to 
gross investment income for determining the critical one-third. See 56 J. TAX’N 109 (1982). 
Whether unrelated business income alone would trigger the one-third test is not indicated, 
but the presumption seems to be that, in the normal instance, unrelated business income 
would be substantially less than investment income and useful only to push the hapless in- 
stitution over the line. 
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a critical amount, consideration may be given to transferring income pro- 
ducing activities to a taxable subsidiary, a stock corporation taxed at nor- 
mal corporate rates, in order to satisfy the substantiality test noted 
above.®4 

The risk of losing tax-exempt status for those organizations so quali- 
fied does not appear likely in the normal instance and therefore poses no 
bar to the remunerative telecommunications enterprises discussed here. 
The possibility of having to pay some unrelated business income tax is, 
however, of more immediate concern. 


3. The Unrelated Business Income Tax 


Under sections 511-514 of the Internal Revenue Code of 1954, as 
amended, a tax is imposed on the unrelated business income of otherwise 
tax-exempt organizations, so that when these organizations carry on com- 
mercial activities, they are taxed in the same way as non-exempt taxable 
entities which engage in the same business.55 Income from any source, 
less the first $1,000 earned, is includable in an exempt organization’s 
unrelated business income and taxable if it is income from a trade or 
business regularly carried on by the exempt organization and if the con- 
duct of the trade or business is not substantially related (other than 
through the production of funds)** to the organization’s performance of 
its exempt functions.5’ A ‘‘trade or business’’ is an activity carried on for 
the production of income from the sale of goods or performance of ser- 
vices.5* Active participation in the production of the income must take 
place and the activity is normally not taxable if it is deliberately carried 
on at a cost or below cost basis.5® 

If the income is passive, or produced from a business carried on for 
the convenience of students or employees (food services, bookstores, cer- 
tain entertainment events), it will not be taxed as unrelated business in- 
come nor will income from interest, dividends, royalties, real property 
rentals, certain exchanges or sales of property, and sponsored research 
activities.®° 

Determining what constitutes real property as opposed to personal 





54 Transferring the activities to a subsidiary might also lessen the risk of being classi- 
fied as a private foundation, when the sum of investment income and unrelated business in- 
come exceeds one-third of total income; supra note 53. 

55 See Van Wert, Retail Sales by Exempt Organizations: When Will They Be Subject to 
the UBT?, 56 J. TAX’N 104 (1982). 

56 The fact that the money earned goes to an exempt organization does not suffice to 
avoid the tax. See C.F. Mueller Co. v. Comm’r, 190 F.2d 120 (3d Cir. 1951) (the ‘‘macaroni”’ 
case). 

57 I.R.C. § 513(a) (1983); Treas. Reg. § 1.513-1(a) (1967). 

58 1.R.C. § 162 (1983); Treas. Reg. § 1.513-1(b) (1967). 

59 See Feuer, When Is the Endorsement Income of an Exempt Organization Taxable?, 
56 J. TAX’N 290 (1982). 

so An excellent discussion of this entire subject area was presented in an address by 
George C. Shattuck, Esq., NACUA Annual Meeting (July 26, 1983). 
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property can be tricky where a common asset of broadcasters is con- 
cerned. Unused space connected with transmitter sites, e.g., land, build- 
ings, and antenna supporting towers, are commonly rented to others by 
public broadcasting licensee-institutions. Most often the arrangement in- 
volves space on the tower for antennas, some space in a building, certain 
utilities, and access to the facilities. Under the general rule of section 
512,®1 income from a lease for antenna space on an existing tower would 
be taxable as income from personal property, by virtue of the Internal 
Revenue Code provision which defines personal property to include any 
depreciable tangible property (other than a building and its structural 
components) used as an integral part of the furnishing of communica- 
tions.®2 

Subsection (ii) of section 512(b)(3)(A) excludes rents for personal 
property if those rents are an ‘‘incidental amount”’ of the total rents re- 
ceived under a lease that includes real property. An ‘‘incidental amount”’ 
is an amount not exceeding 10% of the total rents collected.* In the 
usual case of a tower space lease, it is the real property rental (access to 
land and limited building space) which will usually be incidental. 

Tower rentals and the facilities now available for remunerative use 
by public broadcasters are essentially identical to those which commer- 
cial stations may put to similar use. Competition with the commercial 
sector will thus be unavoidable in many markets. Consequently, the 


underlying policy of the unrelated business income tax would appear 
well served by taxing income produced from the exploitation of these 
facilities by college and university licensees. This being so, some profit- 
able time could be spent in legitimate efforts to reduce or avoid altogether 
the actual payment of tax. 


4. Deductions 


In a comparatively recent case, the Tax Court held that, to be deduct- 
ible, expenses must be ‘‘directly connected with the income and incurred 
in the production of income,’’* a view fairly consistently held by those 
who are bent to the task of separating institutions from a portion of their 
earned income. Only the expenses of carrying on an income producing 
activitiy can be offset against the income derived from it.*5 

To meet the ‘‘directly connected with’’ test, a particular deduction 
must have a proximate and primary relationship to the carrying on of the 





81 Section 512 generally defines taxable unrelated business income as the gross in- 
come derived from an unrelated trade or business, less deductions directly connected with 
that trade or business. I.R.C. § 512(a)(1) (1983). 

62 ].R.C. § 1245(a)(3)(B) (1983). 

63 J.R.C. § 512(b)(3)(A) (1983). 

64 Ye Mystic Krewe of Gasparilla v. Comm’r, 80 T.C. 37 (1983). 

65 Treas. Reg. § 1.512(b)-1(c)(2) (1958). 
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unrelated business.** If an institution carries on two or more unrelated 
business activities, unrelated business taxable income is pooled and de- 
ductions are aggregated and subtracted from the total gross income to 
produce the net taxable income.*” Any ordinarily deductible item, in- 
cluding expenses, depreciation, and similar items attributable solely to 
the conduct of unrelated business are proximately and primarily related 
to that business and therefore qualify for deduction to the extent the Code 
allows.®® 

Where certain personnel or facilities (such as the management, ad- 
ministrative staff, technical personnel or studio/transmitting equipment 
of public broadcasting stations) are used both to carry on the ordinary ex- 
empt activities, but part of their time is spent in the production of unre- 
lated business income, deductible items related to these facilities or per- 
sonnel must be allocated between the two uses on a reasonable basis.*®® 

In Iowa State University of Science and Technology v. United 
States’° the institution sought to recover taxes paid on the income from a 
commercial television station, contending that the operation of the sta- 
tion was a related activity, furthering the institution’s exempt purposes. 
The Court of Claims rejected the argument, acknowledging that the case 
presented a ‘‘close and perplexing’’ question but concluding that the 
commercial television revenues constituted unrelated business income.”! 
The court affirmed that only expenses arising from the taxable operation 
could be offset against profits for tax purposes, but that the television sta- 
tion’s profits could be pooled with all other unrelated activities, deduc- 
tions aggregated and applied, and the amount of tax reduced.72 

In Rensselaer Polytechnic Institute v. Commissioner,”? the Tax Court 
dealt with the question of allocating overhead expenses between related 
and unrelated uses of the same facility. The standard applied by the court 
was one of ‘‘reasonableness,’’ and the question before the court was the 
same one that institutional licensees will encounter in allocating related 
and unrelated use deductions in connection with shared facilities or ex- 
cess capacity leases. The Rensselaer Polytechnic case is instructive on 
many points of law pertaining to unrelated business income tax. On the 
specific question of the reasonableness of the institution’s allocation of 
indirect expenses, the court approved a formula by which the total of in- 
direct expenses was multiplied by a fraction consisting of the total 
number of hours of commercial use (numerator) over the total number of 





See Rensselaer Polytechnic Institute v. Comm’r, 79 T.C. 967 {1982). 

See Hopkins, THE LAw OF TAx EXEMPT ORGANIZATIONS 560 (3d ed. 1979). 

Treas. Reg. § 1.512(a)-1(a) (1967). 

See Hopkins, supra note 63, at 561. 

500 F.2d 508 (Ct. Cl. 1974). 

Id. at 516. 

Id. at 522. 

Rensselaer Polytechnic Institute v. Comm’r, 79 T.C. 967 (1982) [hereinafter cited as 
Rennselaer Polytechnic]. 
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hours of actual use for all activities and events (denominator).74 The 
court noted that maintenance hours could be added in with no change in 
the fractional allocation since a portion could be allocable to commercial 
use and the entire number to all actual uses.75 

A similar allocation made to reflect ielecommunications uses would 
probably be upheld, but remembering that ‘‘reasonableness’’ is the test, 
other formulae might prove acceptable as well—formulae which take into 
account indirect expenses peculiar to telecommunications services. 


5. The Taxable Subsidiary 


As a general rule, the best way for an organization to conduct unre- 
lated business activities, if its tax exemption is in harm’s way, is to carry 
on the activities in a taxable subsidiary corporation, wholly-owned by 
the institution.” Tax-exempt status is protected, and only the income tax 
normally assessed against a corporation would be paid. Under the Code, 
dividends paid by the subsidiary to the parent would not be subject to tax 
as unrelated business income.’’ 

When a profit-making subsidiary is formed, it would normally ac- 
quire the equipment needed to carry on the remunerative telecommuni- 
cations enterprise by means of a low cost lease. The income from the 
lease, to the extent it was principally derived from personal property 
(and thus subject to the unrelated business income tax)’* might still be 
advantageous for the parent institution. If one considers that the equip- 
ment would otherwise be idle, all the while costing the parent various 
overhead expenses, lease income might produce a break-even point, or 
perhaps even a small profit, while little or no actual tax liability may be 
incurred. 

The law dealing with the tax consequences of commercial activities 
of tax-exempt organizations is scant and uncertain. Private letter rulings 
and technical advice memoranda of the I.R.S. indicate the Service’s posi- 
tion, but do not bind it. Nonetheless, if an institution wishes to ascertain 
that income from certain activities will not be treated as unrelated bus- 
iness income, or will not threaten tax exemption, a private letter ruling is 
advisable. It may also be helpful for planning purposes in that guidance 





74 Id. at 969. 

75 Id. at 974. 

76 At this writing, it may not be necessary for a public broadcast licensee to pursue its 
unrelated business activities through a subsidiary to protect tax exemption. The I.R.S. has 
ruled, in Rev. Rul. 78-385, 1978-2 C.B. 174, that an organization formed for educational and 
religious purposes, which broadcasts educational and religious programs for all but an in- 
substantial amount of its broadcast time from a television station it owns and operates under 
a commercial license, may still qualify for exemption under section 501(c)(3), even though 
its remaining programs are commercially sponsored and subject to the unrelated business 
income tax. 

77 LR.C. § 512(b)(1) (1983). 

78 See supra note 59 and accompanying text. 
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from the Service may assist the institution in planning to avoid the unre- 
lated business income tax. 


6. The Recapture Provision 


As noted briefly earlier, an additional incentive for careful planning 
to avoid unrelated business income taxation is to be found in the Com- 
munications Act of 1934, as amended by the Public Broadcasting 
Amendments Act of 1981.79 

In 1981, the Senate Committee on Commerce, Science, and Trans- 
portation reported that reduced federal support required ‘‘greater free- 
dom [for public broadcasters] to engage in commercial ventures for in- 
creased support”’ and it directed the Federal Communications Commis- 
sion to ‘‘reexamine its current limitations on commercial activities by 
public broadcasters, especially those that unduly restrict the 
broadcaster’s ability to provide on-air credit for sponsorship of programs 
or operations.’’®°® 

Ironically, while encouraging public broadcasters’ entrepreneurial 
activities, the Senate simultaneously penalized them by adding a recap- 
ture provision to its bill,*1 under which broadcast licensees must pay 
back to CPB an amount of their Community Service Grant equal to the un- 
related business income tax paid. The Senate stated that the provision 
was ‘‘expressly designed’’ to avoid giving tax-exempt stations supported 
by the Corporation for Public Broadcasting an ‘‘unfair advantage when 
they compete in the marketplace with nontax-exempt and nontax-sup- 
ported enterprises. The bill relies on taxes and mechanisms in the In- 
ternal Revenue Code to settle the equities in such situations.’’®? 

Consequently, while the ordinary business pays its income tax once, 
public broadcasters paying unrelated business income tax pay it twice. 
Actually, the licensee earning income suffers a three-fold penalty, since 
earned income is excluded from the forms of ‘‘non-Federal financial sup- 
port’’ which are eligible for inclusion in the total matching funds on 
which the Community Service Grant to stations is computed.*? Earning 





79 See supra notes 47-48 and accompanying text. 

80 S. Rep. No. 98, 97th Cong., 1st Sess. 3-4 (1981). 

81 The provision is presently codified at 47 U.S.C. § 396(k)(8) (Supp. V 1981). See 
supra note 50. 

82 S. Rep. No. 98, 97th Cong., 1st Sess. 4 (1981). 

83 ‘‘Non-Federal financial support’’ (NFFS) is the total value of cash and the fair 
market value of property and services received by a public broadcasting entity either as a 
payment or contribution. Contributions include gifts, grants, bequests and donations of 
cash, property or services for general operational purposes from an individual, a state, an 
agency or political subdivision of a state, an educational institution or organization, or a 
nonprofit entity. 47 U.S.C. § 397(9) (Supp. V 1981). 

CPB must annually certify the systemwide NFFS total in order to receive its funds from 
the Federal government. It uses each station’s reported NFFS to compute the station’s Com- 
munity Service Grant. CORPORATION FOR PUBLIC BROADCASTING, ANNUAL FINANCIAL REPORT, F'Is- 
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such income affects no increase in grant entitlement.* 

Thirty-nine public broadcasting stations, including only one uni- 
versity licensee, filed unrelated business income tax returns for calendar 
year 1982. Of these, seven actually paid tax, ranging from a few hundred 
dollars to over $83,000.*5 At this writing, the Corporation for Public 
Broadcasting’s Board is expected to urge repeal of the recapture provi- 
sion, recognizing a punitive quality about the measure which is entirely 
inconsistent with encouraging self-sufficiency.** To what extent CPB 
will actually enforce the collection of amounts equal to that paid in tax is 
unclear. 

Licensee institutions facing the prospect of a recapture payment 
should avail themselves of the aggregation technique (aggregating all 
sources of unrelated income and all deductions therefrom)®’ to determine 
whether station-generated unrelated taxable income can be reduced be- 
low the point at which an actual payment is required. The importance of 
taking all allowable deductions and having the records to support the 
reasonableness of allocations, recalling Rensselaer Polytechnic,®* must 
be stressed as well. 


CONCLUSION 


For most of us, public broadcasting is an important cultural institu- 
tion; our lives would be poorer if it went out of business. Congress, never 
its principal funder, no longer appears inclined to continue funding 
(even at the anemic levels of the past) beyond this decade. At the same 
time, its viewers and listeners, who are in fact the principal funders of 
public broadcasting, are due for some relief from the necessary demands 
for increased giving. Therefore, the income :producing activities dis- 
cussed here are quite important to public broadcasting’s financial future. 

Many years of study by various commissions have failed to produce a 





CAL YEAR 1982, HANDBOOK OF INSTRUCTIONS 1 (1982) [hereinafter referred to as CPB HAND- 
BOOK]. 

CPB expressly excludes from NFFS any ‘‘cash, property or services received by < public 
broadcasting entity from a profit-making entity or an individual in exchange for specific ser- 
vices or materials. No such payments are includable as NFFS.’’ CPB HANDBOOK at 4. 

Thus, revenue from wholly owned or partially owned for-profit subsidiaries, engaged 
in nontelecommunications work and ‘‘commercial (profit-making) business corporation{s] 
in exchange for services or materials provided by the [station]’’ are excluded from NFFS. 
CPB HANDBOOK at 5. 

84 Since the annual Community Service Grant is based upon the station’s NFFS, 
unrelated business income which is excluded from the station’s NFFS total does not in- 
crease the grant from CPB. 

85 These figures are based on reports filed by the stations with CPB between January 
and June 1982. 

86 It is reported that the Board, in executive session, has voted for repeal. To date, 
however, it has not publicly stated its position. 

87 Treas. Reg. § 1.512(a) - 1(a) (1967). 

88 Rensselaer Polytechnic, 79 T.C. 967-(1982). 
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certain answer to the long-range funding problems of this industry. The 
potential for steady, earned income from renting public broadcasting’s 
generally excellent facilities may well be the answer, along with funding 
from a variety of other traditional, charitable sources. Therefore, the 
planning encouraged here, which recommends an orderly approach to 
doing business in these areas, is important to making the most of the 
earned income potential. Other important steps are, repeal of the re- 
capture provision of section 396(k)(8) of the Communications Act and, a 
mitigation of tax liability in recognition of the fact that Congress has en- 
couraged self-sufficiency but yet continues to hold public broadcasting to 
special performance standards. A final step would be a removal of any 
threat to tax-exemption arising from station-related activities as long as 
the licensee remains a public broadcasting licensee in good standing be- 
fore the Federal Communications Commission. Until these accommoda- 
tions are made, public broadcasting will not compete effectively, and on 
an equal footing with the private sector. 











FACULTY AND STAFF DISMISSALS: 
DEVELOPING CONTRACT AND 
TORT THEORIES 


THOMAS P. HUSTOLES* 


I. INTRODUCTION: THE LAW AS IT USED TO BE 


The principle that a contract of employment of indefinite term is ter- 
minable at the will of either party has been a long established tenet of 
American jurisprudence.: Although this principle has been substantially 
eroded by statutory regulation of employment, by union success in in- 
serting ‘‘just cause’’ provisions into collective bargaining agreements, 
and by concepts of tenure, it remained the law in most jurisdictions 
through the 1970’s. 

Thus, provided that a given employee was not a member of a union, 
and further provided that the reason for a termination was not prohibited 
by statute (e.g., based upon an employee’s age, sex, race, color, creed, 
national origin, height, weight, marital status, filing of a compensation 
claim, refusal to take a lie detector test, ‘‘whistleblowing,”’ etc.) an em- 
ployer could terminate an employee for a good reason, a bad reason, or 
for no reason at all. As stated by the United States Supreme Court in 
Adair v. United States,? ‘‘[t]he right of the employee to quit the service of 
the employer, for whatever reason, is the same as the right of the em- 
ployer, for whatever reason, to dispense with the services of such em- 
ploye.”’ 

The purpose of this article is to give an overview of contract theories 
and tort theories which have been advanced with varying degrees of suc- 
cess by plaintiffs in their attempts to erode the general rule by way of 
judicial decision. Although certain leading cases are summarized to out- 
line the general framework of this topic, most of the cases referenced 
were chosen because they involve suits brought by individuals against 
colleges and universities. 





* Partner, Miller, Canfield, Paddock and Stone, Detroit, Michigan; B.A., 1972, J.D., 
1973, University of Detroit. The author would like to acknowledge the excellent research 
assistance received from Jonathan R. Borenstein, a Wayne State University Law School stu- 
dent, in the preparation of this article. 
1 The judicial rule in the United States dates back to at least 1851. See Woop, 
MASTER & SERVANT § 134, at 272 (Albany: Parsons, 1877). 
2 208 U.S. 161, 174-75 (1908) (emphasis supplied). 
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Il. CONTRACT THEORIES 


Two leading cases out of Michigan and New York, Toussaint v. Blue 
Cross & Blue Shield? and Weiner v. McGraw Hill,* serve as general illus- 
trations of the extreme extent to which courts have eroded the traditional 
employment-at-will doctrine in the contract sphere. After the holdings of 
these two cases are summarized in Section II.A, Sections II.B-D will treat 
college and university cases collected under three contract theory cate- 
gories: (1) verbal assurances, promises, or statements; (2) written policy 
statements; and (3) employer custom or practices. 


A. GENERAL SCOPE OF CONTRACT EROSION OF 
EMPLOYMENT-AT-WILL: TOUSSAINT AND WEINER 


In Toussaint, a landmark decision which is a good example of the 
manner in which courts have eroded the traditional doctrine, the Michi- 
gan Supreme Court sustained a jury verdict for the plaintiff in the amount 
of $72,835.52. Charles Toussaint was a five year middle management em- 
ployee at Blue Cross (a state regulated ‘‘non-profit’’ health insurance pro- 
vider) who held the position of Assistant to the Company Treasurer and, 
subsequently, Administrator of the Company car program. He testified 
that a company officer, in his employment interview, had ‘‘indicated to 
me that as long as I did my job that I would be with the company”’ until 
the mandatory retirement age of 65. The interviewer also gave Toussaint 
a “‘Supervisory Manual’’ which stated that it was the policy of the com- 
pany to release non-probationary employees ‘‘for just cause only.’’ 

The court made the following broad-based holdings of law: 

a. The general rule that an indefinite hiring is terminable at will is 
not an absolute limitation on the enforceability of an employment con- 
tract but, rather, is a rule of construction.® 

b. A provision of an employment contract stating that an employee 
shall not be discharged except for cause is legally enforceable although 
the contract term is indefinite.® 

c. Such a provision (see b above) may become part of the contract 
either by express agreement, oral or written, or as a result of an 
employee’s legitimate expectations grounded in an employer’s policy 
statements.’ [ 

d. Verbal statements by a company officer that an employee will 
have a job as long as he is doing the job are sufficient evidence of an ex- 
press agreement to give rise to a jury question as to whether there was an 
agreement for a contract of employment terminable only for cause.® 





408 Mich. 579, 292 N.W.2d 880 (1980). 

57 N.Y.2d 458, 443 N.E.2d 441, 457 N.Y.S.2d 193 (1982). 
408 Mich. at 597, 292 N.W.2d at 884. 

Id. at 598, 292 N.W.2d at 885. 

Id. 

Id. at 597-98, 292 N.W.2d at 884-85. 
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e. A manual of personnel policies stating that it was the ‘‘policy’”’ 
of the company to release employees ‘‘for just cause only’’ was sufficient 
evidence of an employee’s ‘‘legitimate expectations’’ to give rise to a jury 
question as to whether there was an agreement for a contract of employ- 
ment terminable only for cause.® 

f. Because the parties begin with complete freedom, the court pre- 
sumes that they intended to obligate themselves to a relationship at 
will.1° This presumption may be overcome when there is evidence (e.g., 
see d and e above) that the employer agreed that an employee hired for an 
indefinite term shall not be discharged except for cause. 

g. Where the foregoing holdings apply, the issues for the jury are 
two: 

1. whether there was an agreement to terminate employment 
only for good cause; 
2. whether the employee has been terminated for good cause. 2 

h. Employer statements of policy can give rise to contractual rights 
regardless of the following: 

1. evidence of mutual agreement; 

2. signature by either party; 

3. power of unilateral amendment by employer without notice 
to employee; 

4. reference to a specific employee, job description, or com- 
pensation; 

5. reference to policy in pre-employment interview; 

6. knowledge of policy be employee prior to hiring. 

The New York Court of Appeals, in Weiner v. McGraw-Hill, Inc.,14 
modified a series of New York cases dating back to 1895 that had af- 
firmed the employment-at-will doctrine. The court held that the plaintiff 
could maintain a breach of contract action based upon verbal assurances 
given in pre-hire discussions and upon the ‘‘just and sufficient cause’”’ 
and ‘‘rehabilitative efforts’’ provisions in the company’s personnel hand- 
book which was expressly referenced in the employment application.*s 
The court further held that the defenses of the statute of frauds and mut- 
uality raised by the employer did not defeat modification of the employ- 
ment-at-will principle in these circumstances. 6 

The statute of frauds argument raised by the lower court was rejected 
by the court of appeals on the premise that ‘‘any agreement between 
Weiner and McGraw Hill, whether terminable at will or only for just 





. at 597-99, 292 N.W.2d at 884-85. 
. at 600, 292 N.W.2d at 885. 
. at 609, 610, 614, 292 N.W.2d at 890, 892. 
. at 610, 621, 292 N.W.2d at 890, 896. 
. at 614-15, 292 N.W.2d at 892. 
57 N.Y.2d 458, 443 N.E.2d 441, 457 N.Y.S.2d 193 (1982). 
Id. at 460, 443 N.E.2d at 442, 457 N.Y.S.2d at 194. 
5 Id. at 463-64, 443 N.E.2d at 444, 457 N.Y.S.2d at 196. 
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cause, is not one which ‘by its terms’ could not be performed within one 
year ....’’17 The court opined that the ‘‘mutuality’’ doctrine did not 
apply since mutuality is not essential to a binding contract where, as is 
the case in the employment context, a promisor receives other valid con- 
sideration, such as the circumstance that the employee has over a period 
of time rendered service to the employer. '® 

It should be emphasized, however, that, in a refreshing subsequent 
decision, Murphy v. American Home Products Corporation,’* the court 
of appeals distinguished Weiner as holding that employment-at-will 
could be modified only be express agreement, limited Weiner to its facts, 
and dismissed a breach of contract claim on employment-at-will grounds 
where the plaintiff asserted wrongful discharge due to reporting account- 
ing improprieties. The court dismissed plaintiff’s contract claim despite 
his non-specific references to an employer’s manual. 

The foregoing leading decisions, as well as appellate decisions in 
other jurisdictions,?° stand for the proposition that, in the contract theory 
sphere, verbal assurances, promises, or statements; employer custom or 
practices; and written policies contained in personnel handbooks or in 
other writings are increasingly asserted by plaintiffs and relied upon by 
some courts to defeat traditional principles of employment-at-will. A 
summary of various cases primarily in the college and university setting 
which turned upon these concepts follows. 


B. VERBAL PROMISES, ASSURANCES, OR STATEMENTS 


The ‘‘verbal promise’’ aspect of cases like Toussaint is especially 
troublesome to employers. Almost any employee can resurrect a verbal 
assurance made at some point by a supervisor at least implying job secur- 
ity or a just cause standard for termination. If the Toussaint doctrine, that 
a statement along the lines of ‘‘you have a job as long as you do a good 
job’’ creates a contract subject to jury perusal, were to be widely adopted, 
the impact in potential exposure is obvious. The two cases summarized 
below are examples in the college and university context where courts in 
other jurisdictions (North Carolina and Rhode Island) declined to erode 
employment-at-will where verbal promises were asserted by plaintiffs. 

Roberts v. Wake Forest University?! involved a controversial change 
in golf coaches. Ronald Marc Roberts succeeded Jesse Haddock (who had 
been there for 17 years) as the golf coach at Wake Forest. In his pre-hire 
conversation, Mr. Roberts told the athletic director that golf coaching 





17 Id. at 463, 443 N.E.2d at 444, 457 N.Y.S.2d at 196. 

18 Id. at 463-64, 443 N.E.2d at 444, 457 N.Y.S.2d at 196. 

9 58 N.Y.2d 293, 448 N.E.2d 86, 461 N.Y.S.2d 232 (1983). 

20 See, e.g., Fortune v. National Cash Register Co., 373 Mass. 96, 364 N.E.2d 1251 
(1977); Pugh v. See’s Candies, 116 Cal. App. 3d 311, 171 Cal. Rptr. 917 (1981); Cleary v. 
American Airlines, 111 Cal. App. 3d 443, 168 Cal. Rptr. 722 (1980). 

21 55 N.C. App. 430, 286 S.E.2d 120 (1982). 
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was not a full-time endeavor, that he hoped to win 13 national champion- 
ships, and that his requirements were a salary of $20,800, country club 
dues, a car, moving expenses, and the title of Associate Athletic Director. 
No time period was specified in this conversation. 

After one year, the athletic council voted to retain plaintiff as golf 
coach despite a letter from the athletic director critical of the effort and 
attitude of the plaintiff. During the following fall the goif team did not do 
well (placing 11th of 16 in its last tournament), and the president re- 
quested the plaintiff to resign as golf coach. Plaintiff refused and was ter- 
minated, and the ex-coach was re-hired. Plaintiff collected unemploy- 
ment compensation and then sued the university claiming that, although 
the duration of his contract was not fixed, the oral conversation sup- 
ported a ‘‘reasonable’”’ time (i.e., at least six years) and that his termina- 
tion without notice was a breach of an oral employment contract. 

Relying on the traditional employment-at-will rule, the court dis- 
missed plaintiff's claim of an oral contract. The court made this ruling 
even though the president of the university had allegedly told the plain- 
tiff that ‘‘employees are not customarily dismissed at random without 
reason.”’ 

In a Rhode Island case, Beckwith v. Rhode Island School of Design,?? 
plaintiff, a graphic design faculty member, advanced an oral promise al- 
legedly made by his department head as one basis for his termination 
suit. The judge found that the plaintiff’s department head had in fact 
promised him a three-year contract upon the successful completion of a 
one-year trial period as an adjunct professor. 

The court dismissed the plaintiff's claim, however, on the theory 
that the department head had no actual or apparent authority to bind the 
school and further that the school not ratified the promise. This principle 
is patently useful to assert as the first line of defense in any suit which is 
premised upon an oral promise of employment.?% 

While the employer ultimately prevailed in the above two decisions, 
given the trend from other jurisdictions, employers must be on guard 
with respect to verbal statements made by supervisors. A university 
might be well-advised to adopt a written policy, disseminated to 
employees, specifying, for example, that the president of the university 
is the only person who has the authority to make any verbal assurances 
regarding employment. 


C. PERSONNEL HANDBOOKS/WRITTEN POLICY STATEMENTS 


Personnel handbooks or written policy statements are additional 





22 404 A.2d 480 (R.I. 1979). 

23 For other decisions that reach the same result on the same theory, see Sittler v. 
Board of Control of Mich. Col. of Mining and Tech., 333 Mich. 680, 53 N.W.2d 681 (1952); 
An-Ti Chai v. Michigan Technological Univ., 493 F. Supp. 1137 (W.D. Mich. 1980). 
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sources to which disgruntled discharges may look in an attempt to 
establish contractual exceptions to employment-at-will. The following 
decisions exemplify this trend as applied to colleges and universities. In 
Piper v. Board of Trustees of Community College District ,24 a word pro- 
cessing manager sued the college for wrongful discharge pursuant to the 
‘‘Administrative and Non-Teaching Professional Personnel Manual.’’ In 
addition, she had been issued a series of one-year term contracts for a 
period of ten yéars. 

The Appellate Court of Illinois held that the college’s discharge 
without warning violated the procedures set forth in the contract and per- 
sonnel manual. The court rejected the defendant’s argument that the 
manual was not incorporated into the plaintiff’s contract since her ex- 
press contract generally stated that it was subject to ‘‘[t]he bylaws, pol- 
icies, rules and regulations of the Board of Trustees.’’ Finally, the court 
disposed of the college’s argument that the plaintiff had resigned by 
quoting from Samuel Butler’s Hudibras: 


He that complies against his will 
Is of his own opinion still. 


Sargent v. Illinois Institute of Technology?’ involved a police officer 
at the institute who relied on a personnel manual adopted and issued by 


IIT to its employees. The court found the relationship to be terminable at 
will and refused to find that the personnel manual created an enforceable 
contract. Contrary Illinois law was distinguished on the grounds that, in 
this case, there was no mutuality of obligation for the alleged contract; in 
agreeing to be bound by the manual, the plaintiff merely agreed to per- 
form his required duties and nothing more; and that he provided no addi- 
tional consideration to support the creation of an enforceable contract 
based on the manual. 

In Knowles v. Unity College,?* the college, a small private institution 
in Unity, Maine, cancelled its tenure policy due to extreme financial ex- 
igency. The plaintiff, who had taught under successive one-year con- 
tracts until 1978, was not rehired, and the college gave no formal state- 
ment of cause for not reappointing him. Although the court found that 
there was insufficient evidence of an official tenure policy or of an im- 
plied tenure right, it stated, in dictum, that the plaintiff could obtain a 
right to contract renewal ‘‘on the basis of ar implied contract arising out 
of official statements by the college administration.’’?7 

Finally, in Kemp v. Board of Regents of Northwest Missouri State 
University ,2® plaintiff was a tenured professor who sought to recover due 





24 99 Ill. App. 3d 752, 426 N.E.2d 262 (1979). 
78 Ill. App. 3d 117, 397 N.E.2d 443 (1979). 
429 A.2d 220 (Me. 1981). 

Id. at 222-23. 
644 S.W.2d 675 (Mo. Ct. App. 1982). 
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to an alleged breach of contract founded on assurances that the doctorate 
degree which he set out to earn would be duly recognized toward ad- 
vancement and promotion. The university did not recognize his doc- 
torate degree and denied him promotion. 

Part of the allegations of damages included the assertion that the uni- 
versity’s intentional breach of contract had caused him to develop a skin 
rash. Unfortunately for the potential cure of his itching, he failed to recite 
the faculty handbook in his pleading nor did he attach it as an exhibit, 
and, therefore, his claim founded upon the document was dismissed. 
The court did allow proofs on whether there existed a university policy 
(based upon written statements) to pay a $500 stipend for earning a doc- 
torate degree. 

The two decisions from Illinois, with the employee prevailing in 
Piper and the employer prevailing in Sargent, indicate that even in the 
same jurisdiction a court’s decision to carve out a judicial exception to 
employment-at-will will often turn on the peculiarities of the facts on 
hand. If an employer wishes to emphasize preventive measures, a careful 
review of employment applications, personnel manuals, and any other 
written policies should be undertaken and the insertion of disclaimers 
should be considered. For example, a court dismissed an employee’s 
contract claim and granted an employer summary judgment where the 


employer included the following language in the employment applica- 
tion: 


In consideration of my employment, I agree to conform to the rules and reg- 
ulations of Sears, Roebuck and Co., and my employment and compensation 
can be terminated, with or without cause, and with or without notice, at any 
time, at the option of either the Company or myself. I understand that no 
store manager or representative of Sears, Roebuck and Co., other than the 
president or vice-president of the Company, has any authority to enter into 
any agreement for employment for any specified period of time, or to make 
any agreement contrary to the foregoing.?° 


However, it should be stressed that if an employer is concerned with pos- 
sible union organization, such language inserted into an employment ap- 
plication or personnel manual will be seized by the union as an argument 
in favor of the organization. 


D. CUSTOM/PRACTICE 


As the following cases demonstrate, plaintiffs have attempted to 
modify employment-at-will by advancing the premise that university 
custom or practice creates enforceable contractual expectations. Adelson 
v. Regents of the University of California®® is a good example of the often 
frustrating interaction of campus committees in termination disputes. Dr. 





29 Novosel v. Sears, Roebuck & Co., 495 F. Supp. 344 (E.D. Mich. 1980). 
30 128 Cal. App. 3d 891, 180 Cal. Rptr. 676 (1982). 
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Adelson, who was initially hired as a part-time psychology lecturer in 
the nursing school at the San Francisco campus, became the program dir- 
ector of the school’s graduate training program in community health 
nursing, which was funded by a grant from the National Institute of Men- 
tal Health. He took his position at the dean’s request after the dean wrote 
to him as follows: 


[F]or whatever time you wish to be continued on the Community Mental 
Health Project, your salary will be funded through that project.31 


He was later appointed associate professor of psychology, and the NIMH 
renewed the school’s grant. Thereafter, the school terminated his ap- 
pointment after determining that his services were not needed under a re- 
vised curriculum. 

His termination was appealed to the campus’ Committee on Privilege 
and Tenure, and the committee held an evidentiary hearing after which it 
concluded that ‘‘Dr. Adelson is entitled to continuity of employment, ex- 
cept for sufficient cause, as long as the pertinent funds are available’’; it 
therefore recommended reinstatement with back pay.?? 

The school’s dean wrote to the chancellor and asked him to reverse 
the committee’s recommendation because it interfered with the faculty’s 
right to set curriculum and the school did not have ‘‘pertinent and/or suf- 
ficient funds for Dr. Adelson.’’33 The chancellor agreed with his Dean 
and rejected the committee’s recommendation on the grounds it would 
grant faculty members in the ‘‘Residence”’ series de facto tenure and that 
it would interfere with the nursing faculty’s right to set curriculum. 

Dr. Adelson then appealed his termination to the president, who ob- 
viously by this time had sought the advice of university legal counsel, 
since his response read as follows: 


[Without the prior approval of the Regents, neither the Committee on Privi- 
lege and Tenure nor the Dean of the School of Nursing may extend security 
of employment or tenure to an employee, or to a class of employees, whose 
employment is otherwise terminable at will.34 


The California Court of Appeal, relying principally upon Perry v. 
Sindermann,* rejected the university’s contention that the chancellor pro- 
perly reversed the committee’s recommendation. The university argued 
that, as a matter of law, a campus practice may not prevail over the 
regents’ regularly adopted and codified regulations about tenure. The 
court disagreed and held that ‘‘[t]he Committee could properly find the 





Id. at 893, 180 Cal. Rptr. at 677. 

Id. at 894, 180 Cal. Rptr. at 677. 

Id. 

Id. at 894, 180 Cal. Rptr. at 678 (emphasis supplied). 
35 408 U.S. 593, 602 (1971). 
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University’s regulations were supplemented by campus practice and cir- 
cumstances unique to Adelson’s employment.’’3* Furthermore, the court 
agreed with the plaintiff's contention that he was unfairly prejudiced by 
the dean’s letter to the chancellor after the hearing urging him to reverse 
the committee’s recommendation, stating that ‘‘[t]he Dean’s ex parte 
communication with the Chancellor was improper.’’37 

On the above grounds, the court reversed the judgment of the trial 
court and directed it to issue a writ ordering the university to set aside its 
decision as not supported by the committee’s undisputed findings and to 
reconsider the decision in the light of the court’s opinion.3# 

In a federal court decision under Illinois law, Goodman v. Board of 
Trustees of Community College District 524,39 Ms. Goodman was the As- 
sistant Dean of Admissions and Records when she applied for a promo- 
tion to associate dean. When she did not receive the promotion, she 
brought suit on many theories, including the proposition that the ‘‘words 
and actions’’ of the college had created terms of an employment contract 
which was breached by her failure to receive the promotion. She alleged 
that this contract included incorporation of the college’s affirmative 
action program (she contended that the college had appointed a younger 
and less qualified male to the position). 

The federal court held that the ‘‘words and actions’’ of the college 
could create an enforceable contract and that the existence of same was a 
question of fact. The college’s assertion that the plaintiff’s employment 
was terminable at will did not preclude the plaintiff from her attempt to 
prove the terms and conditions of the alleged contract, and, therefore, the 
court denied the college’s motion to dismiss the breach of contract 
count.*° 

Marwil v. Baker*! involved a University of Michigan faculty member 
in the Department of Humanities of the College of Engineering. He re- 
ceived a series of four term appointments totaling six years after which he 
was notified that his contract would not be renewed beyond its expira- 
tion date. He brought suit on multiple grounds including breach c* con- 
tract on the theory that he had a right to tenure review in the sixth year. 

The Court, citing Toussaint v. Blue Cross,42 Perry v. Sindermann,*? 
and promissory estoppel, was sympathetic to the plaintiff’s theory that the 
rules and policy statements of the university, university and department 
customs, and specific statements made to him could create an enforce- 
able contract. The court proceeded to hold specifically that ‘‘custom’’ 





128 Cal. App. 3d at 897, 180 Cal. Rptr. at 679. 

Id. at 896, 180 Cal. Rptr. at 679. 

Id. at 896-97, 180 Cal. Rptr. at 679. 
® 511 F. Supp. 602 (N.D. Ill. 1981). 

Id. at 606. 

499 F. Supp. 560 (E.D. Mich. 1980). 

408 Mich. 579, 292 N.W.2d 880 (1980). See supra notes 5-13 & accompanying text. 
3 408 U.S. 593 (1971). 
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could create contractual obligations. In its review of the facts, however, 
the court found that ‘‘neither the customs, rules or specific statements 
made to the plaintiff created a contractual right to a tenure review in the 
sixth year’’ and that there was no breach of contract by the actions of the 
defendants.*4 

In the ‘‘golf coach’’ case, Roberts v. Wake Forest University ,45 Coach 
Roberts also alleged that it was the ‘‘custom and usage’’ for golf coaches 
to serve for long terms, using as examples his predecessor, Coach Had- 
dock, who had served for 17 years, and records kept by the Golf Coaches 
Association. The Court rejected this claim, finding no intention of the 
parties to create any fixed term of employment and specifically holding 
that the president’s statement that ‘‘employees are not customarily dis- 
missed at random without reason’’ did not prove a ‘‘custom or usage’”’ 
known to both parties at the time of employment so as to infer or indicate 
a specific term. 

In all of the foregoing cases regarding custom or practice, with the 
exception of Roberts, the court at least recognized the viability of pro- 
ceeding upon this theory as a legitimate modification of employment-at- 
will. Since virtually every act or omission by a university arguably 
creates a ‘‘practice,’’ this contract exception to employment-at-will ap- 
pears to present a fertile source of litigation in virtually all jurisdictions. 


Ill. TORT THEORIES 


The law of torts has also given rise to various classifications of 
theories representing erosion of traditional employment-at-will doctrine. 
Sections III A-D will treat respectively the categories of abusive or retalia- 
tory discharge, interference with business or contract relations, inten- 
tional infliction of emotional distress, and negligent performance of con- 
tract obligation. 


A. ‘‘ABUSIVE’’ OR ‘‘RETALIATORY’’ DISCHARGE 


There have been numerous decisions in various jurisdictions which 
recognize the principle that certain reasons for terminating employees 
are so violative of public policy that they give rise to a cause of action 
either in tort or on some other basis. These cases are usually the starting 
point for a plaintiff’s argument that a court should adopt a separate and 
distinct ‘‘tort or abusive or retaliatory discharge.’’4* However, as the fol- 





44 499 F. Supp. at 577. 

45 See supra note 21 and accompanying text. 

46 A representative sample of decisions in this area might include the following: 
Petermann v. International Bhd. of Teamsters, 174 Cal. App. 2d 184, 344 P.2d 25 (1959) 
(discharge for refusal to give false testimony to legislative committee), McNulty v. Borden, 
Inc., 474 F. Supp. 1111 (E.D. Pa. 1979) (discharge for refusal to participate in illegal price- 
fixing scheme), Trombetta v. Detroit, T&I.R.R., 81 Mich. App. 489, 265 N.W.2d 385 (1978) 
(discharge for refusal to tamper with pollution control reports), Suchodolski v. Michigan 
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lowing cases prove, plaintiffs have not been very successful in extending 
this concept beyond the ‘‘violation of public policy’’ premise. 

Boniuk v. New York Medical College?’ is a useful precedent to cite 
against a plaintiff attempting to extend the law of torts in your jurisdic- 
tion. Dr. Boniuk was an opthalmologist whose position was terminated. 
She alleged that the discharge was ‘‘abusive’’ and in retaliation for an in- 
terview she granted to the New York Times regarding student openings 
in the medical school being sold for contributions amounting to as much 
as $100,000 each. 

Judge Sofaer, faced with the issue due to diversity jurisdiction, 
observed that some of the lower New York courts had recognized the tort 
of abusive discharge, generally based on violation of public policy.** Fur- 
thermore, Judge Sofaer observed the emergence of the doctrine in other 
states. He noted, however, that New York law still recognized the princi- 
ple of employment-at-will and that the doctrine of abusive discharge was 
not yet a ‘‘fixed principle in the substantive law of New York.’’4® 


On this basis, the court decided to exercise judicial restraint and 
granted the defendant college’s motion to dismiss the claim of abusive 
discharge. Judge Sofaer was particularly clairvoyant in this decision, 
since the New York Court of Appeals has now specifically held that there 
is no statutory or common law cause of action in tort for abusive or 
wrongful discharge of an at-will employee in New York.*° 

In Sargent v. Illinois Institute of Technology,*' plaintiff was a cam- 
pus police officer who, pursuant to an IIT grievance procedure, filed a 
complaint against his supervisor (the Superintendent of buildings and 
grounds) which alleged that the supervisor had used an IIT vehicle and 
gasoline for his personal transportation and which charged the super- 
visor with ‘‘theft of services.’’ The complaint procedure prohibited ‘‘in- 





Con. Gas Co., 412 Mich. 692, 316 N.W.2d 710 (1982) (discharge for reporting internal ac- 
counting improprieties not actionable), Sheets v. Teddy’s Frosted Foods, 179 Conn. 471, 
427 A.2d 385 (1980) (discharge for insisting employer comply with Food, Drug, and Cos- 
metics Act), Harless v. First Nat’l Bank, 246 S.E.2d 270 (1978) (discharge for disclosure of 
illegal activities), Nees v. Hocks, 272 Ore. 210, 536 P.2d 512 (1975) (discharge for jury duty 
service), Kelsay v. Motorola, 74 Ill. 2d 172, 384 N.E.2d 353 (1978), Frampton v. Central Ia. 
Gas, 260 Ind. 249, 297 N.E.2d 425 (1973), Sventko v. Kroger Co., 69 Mich. App. 664, 245 
N.W.2d 156 (1976), aff'd, 403 Mich. 312, 269 N.W.2d 159 (1978) (discharge for filing 
worker’s compensation claim). 

47 535 F. Supp. 1353 (S.D.N.Y. 1982). 

48 See, e.g., Murphy v. American Home Prods. Corp., 112 Misc. 2d 507, 447 N.Y.S.2d 
218 (1982), Chin v. American Tel. & Tel., 96 Misc. 2d 1070, 410 N.Y.S.2d 737 (Sup. Ct. 
New York Co. 1978). Also, cf. Sherman v. St. Barnabas Hosp., 535 F. Supp. 564 (S.D.N.Y. 
1982), in which Judge Goettel held that New York law recognized the tort of abusive dis- 
charge. 

49 535 F. Supp. at 1356. 

50 Murphy v. American Home Prods., 58 N.Y.2d 293, 448 N.E.2d 86, 461 N.Y.S.2d 
232 (1983). 

51 78 Ill. App. 3d 117, 397 N.E.2d 443 (1979). See supra note 25 & accompanying text. 
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timidation, harassment, coercion or reprisal in any form against an em- 
ployee presenting a grievance.’’52 

After he filed this complaint, the plaintiff became nervous about his 
continued employment to the extent that he spoke with his supervisor’s 
superior and expressed the fear that his supervisor would seek his dis- 
charge ‘‘for any excuse that [he] could concoct’’ in retaliation for the 
grievance.®? Sure enough, when plaintiff detained a student to allegedly 
prevent him from violating campus rules, he was summarily suspended 
from the force without any opportunity to be heard. He subsequently re- 
ceived a ‘‘hearing subject to administrative review,’’ presided over by his 
supervisor and other defendants, which concluded in a decision to ter- 
minate his employment that was affirmed by the President of IIT.54 

Plaintiff brought suit on at least six theories including the tort of 
retaliatory or abusive discharge. The court held as follows: 


Plaintiff’s second contention is that the trial court erred in dismissing his 
complaint where he alleged that his retaliatory discharge frustrated his legal 
rights and violated Illinois public policy. In his brief on appeal, he ‘‘asks 
this court to recognize his cause of action for retaliatory or abusive dis- 
charge,’’ citing Kelsay v. Motorola, Inc. (1978), 74 Ill.2d 172, 384 N.E.2d 
353, and Leach v. Lauhoff Grain Co., (1977), 51 Ill. App. 3d 1022, 366 
N.E.2d 1145. Plaintiff's second count of the complaint was based on an ‘‘im- 
plied-in-law obligation on defendant IIT to re-dress [sic] the wrong done to 
plaintiff in this matter’’ and not to violate any of the ‘‘matters’’ alleged in 
count I which was based on an express contract. It appeasrs that count II of 
the complaint is based on an implied contract theory. This cause of action 
for retaliatory discharge which plaintiff seeks to have this court recognize is 
premised on a separate and independent tort. (Kelsay v. Motorola, Inc.; 
Leach v. Lauhoff Grain Co.) Although count I of the complaint mentioned 
‘‘retaliation,’’ it is clear that plaintiff had reference to IIT’s policy of nonre- 
taliation for filing of grievances and that his basis for recovery was an ex- 
press contract. We therefore find that plaintiff failed to allege a cause of ac- 
tion in tort for retaliatory discharge in his complaint. The theory upon 
which a case is tried in the lower court cannot be changed on review, and an 
issue not presented to or considered by the trial court cannot be raised for 
the first time on review. (Kravis v. Smith Marine Inc. (1975), 60 Ill.2d 141, 
324 N.E.2d 417; Benson v. Isaacs (1961), 22 Ill.2d 606, 610, 177 N.E.2d 
209.) Since plaintiff failed to plead a tort action for retaliatory discharge in 
the trial court, he may not now raise the the issue on appeal. Therefore, we 
will not address the merits of this contention.®5 


Thus, Boniuk can be cited as precedent including sound rationale 
against the extension of tort theory to provide a separate tort of ‘‘abusive 
discharge’’ as an exception to employment-at-will. Sargent illustrates a 
court’s inclination, in a jurisdiction recognizing ‘‘retaliatory’’ discharge, 





Id. at 119, 397 N.E.2d at 444. 

3 Id. 
Id. at 119, 397 N.E.2d at 445. 
Id. at 122, 397 N.E.2d at 446-47. 
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to narrowly construe pleadings to require that a plaintiff specifically 
plead such a theory. 


B. INTERFERENCE WITH BUSINESS OR CONTRACT RELATIONS 


Although the tort theory of ‘‘interference with business or contract 
relations’’ can operate as an exception to employment-at-will, there ap- 
pears to be a judicial tendency to strictly scrutinize proofs as to whether 
the evidence meets fairly strict elements of this cause of action. Bernard 
v. Dutchess Community College** is a well-articulated decision which in- 
volves this theory as applied to a plaintiff who was an instructor in the 
college’s art department. She claimed that the department head sub- 
mitted negative evaluation reports due to her refusal of his sexual ad- 
vances, and that the college failed to renew her contract in retaliation for 
her filing of a grievance against the department head. The court, in a 
decision which thoroughly explains the distinction under New York law 
between the tort of interference with contract and the tort of interference 
with business relations and the corresponding elements of the two causes 
of action, held that the plaintiff had established at least a colorabie cause 
of action for tortious interference with business relations and dismissed 
the action for tortious interference with contract. 

The court listed the elements of a cause of action for tortious interfer- 
ence with or tortious inducement to breach a contract as follows: 


(1) the existence of a valid contract between plaintiff and another con- 
tracting party; 

(2) defendant’s knowledge of that contract; 

(3) defendant’s intentional procurement of breach of that contract by the 
other party; and 

(4) damages.5” 


Since the plaintiff held a yearly term contract that was terminable (i.e. 
non-renewable) at will, non-renewal of her contract cannot give rise to 
the alleged inducement of breach of contract by a third party since no 
breach, as a matter of law, was involved. 

However, the plaintiff did allege a colorable claim for tortious inter- 
ference with business relations, which requires a different and heavier 
burden of proof. Under this theory, as applied to the facts of this case, the 
court found that the plaintiff must plead and prove the following: 


(1) The college would have renewed her contract but for the department 
head’s interference: 

(2) The department head acted solely to injure plaintiff without any 
expectation of social or economic advantage or he used wrongful or 
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unlawful means of interfering with business relations between the 
college and the plaintiff.5¢ 


The plaintiff alleged that the department head observed her performance 
and prepared her evaluations, that the evaluations were responsible for 
her contract non-renewal, and that the reasons for the evaluations were 
the department head’s prejudice against women and her rejection of his 
sexual advances. She further alleged that, because these were the sole 
reasons for the department head’s actions and said actions interfered 
with her business relations with the college, she may recover for any re- 
sulting damages. Since all of this was imbued with questions of disputed 
material fact, the court denied the college’s motion to dismiss this count. 

A brief summary of the facts of Marwil v. Baker and the court’s 
holding on the alleged breach of contract theory appears supra at pages 
487-488. Plaintiff also alleged that certain defendants (including various 
department chairpersons) wrongfully caused his employment to be term- 
inated and were therefore liable for the tort of interference with contractual 
relations. The federal court found that, under Michigan law, the plaintiff 
must show that the defendant intentionally and without reasonable justi- 
fication induced a breach of contract and that the defendant intentionally 
did a wrongful act, illegal in character, and without social justification, 
which act results in a breach of contract. As under New York law, the ele- 
ments of the cause of action present a plaintiff with a relatively heavy 
burden of proof. 

Since the court found that there was no breach of contract, it rea- 
soned, similarly to the reasoning in Dutchess, that, as a matter of law, 
there could by no tortious inducement of any breach. As to any claim of 
prospective interference (i.e., his expectation of reappointment), the 
court held that there was no evidence to support a claim that the univer- 
sity’s participants in plaintiff's employment decisions did anything 
wrongful or without reasonable justification. 


C. INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS 


As with the other tort theories discussed so far, plaintiffs have had a 
difficult time establishing ‘‘intentional infliction of emotional distress’’ 
as a tort amendment to employment-at-will. For example, in West v. Wil- 
liamsport Area Community College,®* plaintiff was a former professor 
who claimed that he was unconstitutionally denied a pre-termination 
hearing and that his discharge violated his employment contract. The 
court determined that an alleged denial of due process was, in essence, a 
tort action and that, for the purposes of determining the applicable stat- 
ute of limitations, the most appropriate state common law tort analogue 
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to a procedural due process claim was the tort of intentional infliction of 
mental distress. The court then proceeded to find that the action was 
time-barred under the applicable two year statute of limitations. 

The Restatement (Second) of Torts formulation of the cause of action 
of intentional infliction of emotional distress®* is a useful starting point 
for the defense of any such claim, since the limitations contained in the 
comments require a plaintiff to assume a difficult burden of proof. For ex- 
ample, comment ‘‘d’’ reads as follows: 


It has not been enough that the defendant has acted with an intent which is 
tortious or even criminal, or that he has intended to inflict emotional dis- 
tress, or even that his conduct has been characterized by ‘‘malice,’’ or a de- 
gree of aggravation which would entitle the plaintiff to punitive damages for 
another tort. Liability has been found only where the conduct has been so 
outrageous in character, and so extreme in degree, as to go beyond all possi- 
ble bounds of decency, and to be regarded as atrocious, and utterly intoler- 
able in a civilized community.* 


An excellent case for defense counsel which relies on the Restatement, as 
followed by state law, to dismiss a wrongful discharge claim for inten- 
tional infliction of emotional distress on summary judgment is Novosel 
v. Sears, Roebuck & Co.®2 


D. NEGLIGENT PERFORMANCE OF CONTRACT OBLIGATION 


The concept of negligence as a significant erosion of employment-at- 
will, imbued with far-reaching potential exposure to employers, has been 
adopted by at least one federal court. Chamberlain v. Bissell Inc.®? is a 
frightening case for employers recently cited in the ABA Report of the 
Committee on Development of the Law of Individual Rights and Respon- 
sibilities in the Work Place.** Plaintiff John Chamberlain was a 51 year 
old Manager of Manufacturing Engineering at the time of his discharge 
for poor performance and attitude. The court found that Bissell had 
adopted and promulgated a policy for termination for good cause only by 
its specification of reasons for discharge on the termination form and ac- 
cording to the testimony of various company officials that they under- 
stood such a policy to exist. The court held that the plaintiff’s supervisor 
was honestly and justifiably dissatisfied with plaintiff's performance (in- 
cluding a lack of cooperation) and had legitimately anticipated an ad- 
verse reaction from the plaintiff to reorganization involving bringing in a 
new manager; and therefore, just cause existed for the termination. 





60 RESTATEMENT (SECOND) OF TORTS § 46 (1965). 

61 Id. comment d. 

62 495 F. Supp. 344 (E.D. Mich. 1980). See supra note 29 & accompanying text. 

63 575 F. Supp. 1067 (W.D. Mich. 1982). 

64 This report appears in the American Bar Association Section of Labor and Employ- 
ment Law 1983 Committee Reports at 27-48. 





JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 10, No.4 


However, the court proceeded to hold that where an employer 
undertakes to perform contractual obligations towards an employee, a 
duty of ordinary care applies in performing such obligations. Since the 
court found that Bissel had negligently conducted the plaintiff’s last an- 
nual evaluation, and that the negligence was a proximate cause of the 
discharge, the court computed damages (in the amount of $210,000.00) 
for breach of the duty to use ordinary care in performing its contractual 
obligation to conduct annual performance reviews. The court also found, 
however, that the plaintiff’s ‘‘contributory negligence’ was 83% respon- 
sible for his discharge and reduced the award by that percentage. 

The first three tort theories discussed—abusive discharge, interfer- 
ence with contract or business relations, and intentional infliction of 
emotional distress—appear to be the subject of strict judicial construc- 
tion, and courts seem to be reluctant to fashion exceptions to employ- 
ment-at-will in these areas. However, if the Chamberlain ‘‘negligence’’ 
analysis is adopted in jurisdictions other than Michigan, the tort aspect 
of erosion of employment-at-will would take on proportions at least as 
significant as the Toussaint-Weiner contract modifications discussed in 
section II of this article. If every personnel decision were to be subjected 
to the standard of ordinary care, the potential for litigation challenging 
employment actions traditionally blanketed by employment-at-will pro- 
tection would be tremendously expanded. Moreover, a negligence theory 
is very attractive to plaintiff’s counsel since it allows consequential dam- 
ages including emotional distress. 


IV. CONCLUSION 


Many countries, including England, Canada, and Japan, have statu- 
tory wrongful discharge provisions. At least in jurisdictions like Cali- 
fornia, New York, and Michigan, where there has been a proliferation of 
wrongful discharge actions, a well drafted statute providing for arbitra- 
tion and damages limited to back pay and reinstatement may be a better 
prospect for college and university employers to face than is presented by 
the wide range of contract and tort theories the plaintiffs’ bar and the 
courts seem to be developing. 
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I. INTRODUCTION 


Many substances commonly used in industry, such as asbestos and 
vinyl chloride, have been shown to adversely affect the reproductive 
health of exposed workers. Occupational reproductive hazards, however, 
are not confined to the industrial setting. University employees in a 
variety of job classifications may encounter a wide range of reproductive 
hazards. For example, health care and laboratory workers may be exposed 
to anesthetic gases, benzene, chemotherapeutic drugs, formaldehyde, 
radiation, and viruses. Dental amalgam makers may be exposed to cad- 
mium and mercury. Agricultural workers may be exposed to pesticides 
and viruses. Photographers may be exposed to benzene and mercury. 
And artists and painters may be exposed to arsenic and lead. 

After discussing the scientific basis of reproductive hazards, the Ar- 
ticle discusses the legal issues raised by possible employment discrimi- 
nation claims and potential tort liability for reproductive injuries. It con- 
cludes with a review of employer responses to the problem and the 
public policy concerns implicated by reproductive hazards in employ- 
ment. 


Il. SCIENTIFIC BASIS OF REPRODUCTIVE HAZARDS 
A. PRECONCEPTION HAZARDS 


At birth, the female has an estimated 700,000 to 2,000,000 primary 
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oocytes in her ovaries.1 By the beginning of puberty this number has 
dropped to about 40,000, and of these only about 400 oocytes will ever 
undergo development and be expelled during the ovulatory phase of the 
menstrual cycle.? The oocytes reaching maturity later in life have been 
dormant for 40 years or more. During this dormant period they are exposed 
either directly or indirectly to various potentially harmful conditions, 
some of which may have a cumulative or additive effect on the oocyte. 
Studies have shown a correlation between increased maternal age and 
the incidence of offspring with chromosomal abnormalities.* Radiation 
exposures, for example, are known to have a cumulative effect, thereby 
increasing the frequency of germ cell mutation in older women.’ 

By contrast, the male continuously produces germ cells (sperm) from 
puberty onward, with a new supply of sperm being produced every 74 
days.® Although this continuous decontamination process eliminates the 
danger of cumulative exposure to the sperm itself, exposure to mutagens 
may cause permanent damage to the germinal epithelium, resulting in 
the perpetual production of genetically damaged sperm (mutagenesis) or 
other defects (e.g., decreased motility, abnormal shape, reduced 
number). In addition, the rapid cell division during the process of sperm 
production (spermatogenesis) increases the risk of mutagenesis.® For ex- 
ample, male germ cells have been shown to be far more sensitive to the 
mutagenic effects of ionizing radiation.’ 

Exposure of the male or female to germ cell mutagens prior to con- 
ception can result in congenital defects, developmental problems, and 
mutations in the offspring.® Genetically abnormal fetuses also are about 
100 times more likely to be spontaneously aborted than are normal 
fetuses.° In addition, because the offspring inherits the genetic defect 
itself, rather than merely the effects of the defect, there is the possibility 
that the genetic defect may be passed on to future generations.’° Such ef- 
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fects, however, have been positively reported only in rodents.* 

Finally, workplace exposure of the male or female to toxic substances 
can result in diminished reproductive capacity through loss of libido, im- 
potence, infertility, and sterility. Sterility and infertility are particularly 
well documented. For example, dibromochloropropane (DBCP) has been 
shown to cause sterility by lowering the sperm count.'? Male infertility 
also has been shown to result from exposure to lead,* chloroprene, 
kepone,’® vinyl chloride,** alcohol,’”? marijuana,’* tobacco,’® anesthetic 
gases,2° chemotherapeutic drugs,?1 and heat.22 Female infertility may 
result from exposure to lead, mercury, cadmium, textile dyes, and 
noise.?3 


B. POST-CONCEPTION HAZARDS 


During the period of gestation the fetus is exposed to three types of 
hazards. First, embryofetotoxins are chemicals which manifest an effect 
upon the conceptus during any of the stages of gestation, from fertiliza- 
tion until birth. They may cause death, structural malformations, 
metabolic or physiological dysfunction, growth retardation, or psycholo- 
gical and behavioral alteration manifested at birth or in the postnatal 
period.24 Second, teratogens are substances which act on the dividing 





HEALTH, PROCEEDINGS OF CONFERENCE ON WOMEN AND THE WORKPLACE 100 (E. Bingham ed. 
1976). 

11 See Carter, Lyon, & Phillips, Genetic Hazard of Ionizing Radiation, 182 NATURE 409 
(1958). 

12 Marshall, Effects of Pesticides on Testicular Function, 3 UROLOGY 257 (1978); 
Whorton, Krauss, Marshall, & Milby, Infertility in Male Pesticide Workers, 2 LANCET 1259 
(1977). 

13 Preamble to OSHA Lead Standard, 43 Fed. Reg. 54,388-89 (1978); Thomas & 
Brogan, Some Actions of Lead on the Sperm and Upon the Male Reproductive System, Am. 
J. INbus. MED. (special issue) (1982). 

14 Infante, Chloroprene: Adverse Effects on Reproduction, in U.S. DEPARTMENT OF 
HEALTH AND HUMAN SERVICES, PROCEEDINGS OF A WORKSHOP ON METHODOLOGY FOR ASSESSING 
REPRODUCTIVE HAZARDS IN THE WORKPLACE 87, 89 (P. Infante & M. Legator eds. 1980). 

18 Whorton, Kraus, Marshall, & Milby, supra note 12. 

16 Infante, Genetic Risks of Vinyl Chloride, 1 LANCET 1289 (1976). 

17 Gordon, Hypogonadism and Femininization in the Male: A Triple Effect of 
Alcohol, 3 ALCOHOLISM: CLINICAL & EXPERIMENTAL RESEARCH 210 (1979). 

18 Kolodny, Depression of Plasma Testosterone Levels After Chronic Marijuana Use, 
290 NEw ENG. J. MED. 872 (1974). 

19 Evans, Sperm Abnormalities and Cigarette Smoking, 1 LANCET 627 (1981). 

20 Strobino, Chemical and Physical Exposures of Parents: Effects on Human Off- 
spring, 1 EARLY HUMAN DEVELOPMENT 371 (1978). 

21 Schilsky, Gonadal Dysfunction in Patients Receiving Chemotherapy for Cancer, 93 
ANNALS INTERNAL MED. 109 (1980). 

22 Rachootin & Olsen, The Risk of Infertility and Delayed Conception Associated with 
Exposures in the Danish Workplace, 25 J. Occup. MED. 394 (1983). 

23 Td. 


24 Karrh, Carmody, Clyne, Gould, Portela-Cubria, Smith, & Freifeld, Guidance for the 





498 JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 10, No.4 


cells of the growing fetus and cause structural or functional defects, such 
as limb deformities or organic defects.25 Third, transplacental carcinogens 
are substances capable of crossing the placenta and causing cancer in the 
fetus or child.?¢ 

Prenatal human development can be divided into three stages: (1) 
pre-differentiation stage, from fertilization to the end of the first week; (2) 
embryonic stage, from the second to the eighth week; and (3) fetal stage, 
from the ninth week until term.?”? The stage of development is very im- 
portant in determining the susceptibility of the embryo or fetus to in 
utero insults.2® 

During the first week following fertilization, even before placental 
implantation, embryotoxic agents absorbed by the mother can reach the 
freelying blastocyst very rapidly, and the clearance rate from the blasto- 
cyst of maternally transmitted substances is very low.?9 

The embryonic stage is the time of greatest susceptibility to environ- 
mental influences.%° This stage is also known as the time of organogenesis 
because most of the major organ systems are being formed. Each organ 
appears to be most susceptible during its early stages of differentiation, 
with different organs being susceptible at different times.31 One com- 
plicating factor is that pregnancy cannot even be detected by conven- 
tional methods until well into the period of organogenesis, although new 
techniques can detect pregnancy as early as the ninth day after concep- 
tion. 3? 

The fetal stage is generally characterized by lower susceptibility than 
the embryonic stage, but still greater susceptiblity than that of adults or 
children.3? Those structures which continue to differentiate during the 
fetal stage, such as the cerebellum, cerebral cortex, and some urogenital 
structures, are most susceptible.%4 
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Three additional points relating to post-conception hazards deserve 
mention. First, the usual way in which teratogens reach the fetus is by 
maternal exposure and transmission to the fetus through the placental 
membrane.®*° It is also theoretically possible, however, that where there is 
paternal exposure to teratogens, the teratogens can reach the fetus via 
semen being absorbed through the vaginal mucosa during intercourse.*6 

Second, it is important to note that the fetus may be susceptible to 
embryofetotoxic and teratogenic substances at exposure levels well 
below those which would be harmful to either parent.” For example, the 
children of women who ate mercury-contaminated fish in Japan were 
found to exhibit cerebral palsy-like symptoms when most of the mothers 
showed no adverse effects.3* Similar effects have been observed for 
several other substances, including lead.39 

Third, numerous substances have been identified as having effects 
on reproduction. Many of them, like arsenic, asbestos, benzene, formal- 
dehyde, lead, mercury, and vinyl chloride, are common to numerous in- 
dustries, with literally millions of exposed workers.*® Only a small per- 
centage of the chemicals used in American industry, however, have been 
tested for their reproductive effects.41 Moreover, the same substances are 
frequently mutagenic, teratogenic, and carcinogenic. 4? 


C. OFFSPRING RISKS BASED ON PARENTAL EXPOSURES 


Most of the documented congential deformities from parental expo- 
sures have manifested themselves by the time of birth. Nevertheless, 
even after birth a child’s health may be affected by parental workplace ex- 
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posure. One way this may occur is through the exposure of a breast- 
feeding mother. Heavy metals like lead, cadmium, and mercury; many 
pesticides; polybrominated biphenyls {PBBs); and polychlorinated 
biphenyls (PCBs) have been shown to pass to the nursing infant via breast 
milk. The effects on infants from ingestion of contaminated milk, how- 
ever, are largely unknown.*3 

In addition, prebirth toxic insults may not become manifested until 
some time after birth. It is possible that subsequent offspring disease may 
be caused by in utero exposure to toxic agents or even by preconception 
parental exposures to mutagens. In general, however, there is inadequate 
evidence to sustain a broad hypothesis of such causal relationships.** 

One way by which prenatal insults could cause postpartum disease 
is where the fetus has been protected in utero by the mother’s ability to 
detoxify certain agents. After birth, the infant may be born with the agent 
in its tissues, and it could lack the enzymes or other metabolic 
mechanisms needed for detoxification. Therefore, a substance that does 
not appear to harm the fetus in utero may well be toxic to the infant.45 In- 
deed, the effects of some fetotoxins may not be manifested or diagnosed 
until years after birth. Prenatal exposure to lead, for example, may cause 
learning disabilities when the child is several years old.4¢ 


Il. SEX DISCRIMINATION 


A. PREGNANCY 


Title VII of the Civil Rights Act of 196447 prohibits discrimination in 
employment on the basis of race, color, religion, sex, or national origin. 
In 1978 Title VII was amended to prohibit discrimination in employment 
based on pregnancy, childbirth, or related medical conditions. The 
amendment provides in pertinent part: 


(k) The terms ‘‘because of sex’’ or ‘‘on the basis of sex’’ include, but are 
not limited to, because of or on the basis of pregnancy, childbirth, or related 
medical conditions; and women affected by pregnancy, childbirth, or 
related medical conditions shall be treated the same for all employment- 
related purposes, including receipt of benefits under fringe benefit pro- 
grams, as other persons not so affected but similar in their ability or inability 
to work, and nothing in section 2000e-2(h) of this title shall be interpreted to 
permit otherwise.*® 
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Based on this language, any treatment of women who are pregnant must 
be consistent with treatment accorded other persons. Because an employ- 
ee’s heightened risk of illness justifies excluding an employee from the 
workplace, a pregnant woman could be excluded, but only by applying 
the same standards used for nonpregnant persons with current or poten- 
tial impairments. 

There are three possible bases for excluding pregnant women: Con- 
tinued employment could injur the woman, it could injure co-workers or 
the public, or it could injure the fetus. Different legal standards have 
been applied to each of these situations. 

In Meyer v. Brown & Root Construction Co.,49 a woman employee 
whose duties involved preparing accounting records, reports, and inven- 
tories and performing light work in a warehouse informed her supervisor 
that she was pregnant. Although she was told she would be granted a 
leave of absence when she was ready, she was unexpectedly replaced 
from her former position and assigned to a heavy manual labor position 
in the warehouse. The woman feared that this type of work could injure 
her or her unborn child. When the company refused to change her assign- 
ment, she quit. The Fifth Circuit held that the woman was constructively 
discharged in violation of Title VII and affirmed an award of $23,620 in 
back pay and $3,500 in attorney fees. 

Where the concern is for co-worker or public safety and health, the 
courts are more inclined to uphold the removal of pregnant employees. 
For example, in Harriss v. Pan American World Airways, Inc.,5° the 
Ninth Circuit upheld the airline’s policy of requiring that female flight at- 
tendants take maternity leave immediately upon learning of their preg- 
nancy. The court based its decision on evidence that a flight attendant’s 
ability to perform her emergency functions might be impaired by fatigue, 
nausea and vomiting, or spontaneous abortion. Passenger safety was con- 
sidered to be a business necessity for the challenge based on the com- 
pany’s pre-1978 policy. (Before the Pregnancy Amendment, which ex- 
pressly made any discrimination based on pregnancy sex discrimination, 
discrimination based on pregnancy merely was considered ‘‘facially 
neutral’’ treatment adversely affecting women under General Electric Co. 
v. Gilbert 51), Passenger safety was considered a BFOQ for the post-1978 
policy. Nevertheless, it is essential that safety claims be supported by 
evidence adduced at the trial. In another airline case a district court 
observed that ‘‘the incantation of safety rationale is not an abracadabra to 
which this court must defer.’’5? 

Employers may have a more difficult time in justifying the removal 
of pregnant employees where the sole concern is the health of the fetus. 
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In Zuniga v. Kleberg County Hospital ,5* the Fifth Circuit held that Title 
VII was violated when a hospital terminated a pregnant x-ray technician. 


Even if the business necessity defense does extend to the preservation of 
fetal health or the avoidance of tort liability, we find that Zuniga has effec- 
tively revealed the alleged business necessity to be a mere pretext for dis- 
crimination by showing that the Hospital failed to utilize an available, alter- 
native, less discriminatory means of achieving its business purpose. . . . The 
Hospital could have avoided terminating Zuniga’s employment while pro- 
tecting itself and the fetus by granting Zuniga a leave of absence in accor- 
dance with its own established policies.*4 


In another case holding that the termination of a pregnant x-ray tech- 
nician was unlawful, Hayes v. Shelby Memorial Hospital,55 the district 
court issued an even more sweeping opinion. The court implied that fetal 
health may never constitute a business necessity and flatly rejected the 
BFOQ defense as being inapplicable. 


The defendant would have the court extend the concept of a business pur- 
pose ‘‘necessary to the safe and efficient operation of the business’’ to in- 
clude the avoidance of possible future liability to the fetus. Such an unwar- 
ranted extension would shift the focus of the business necessity defense 
from a focus of concern for the safety of hospital patients to a focus of con- 
cern for hospital finances. Even if the court. were to extend the concept of 
business purpose to include avoidance of possible litigation and consequent 
potential liability, the defendant has not met the second requirement of the 
defense—that there were no acceptable alternatives that would accomplish 
the purpose with a less discriminatory impact. . . . Hospital officials did not 
seriously look into other duties within the hospital that the plaintiff could 
perform, nor did they consider rearranging the plaintiff’s duties within the 
Radiology Department.5* 


In rejecting the applicability of the BFOQ defense the court noted 
that there are two requirements for the defense: 


(1) The qualification invoked must be reasonably necessary to the 
essence of the employer’s business, and 

(2) The employer has a reasonable factual basis for believing that 
substantially all women would be unable to safely and efficient- 
ly perform the duties of the job.5” 


Because both aspects of the defense focus on job performance, the court 
held that to sustain a BFOQ defense the employer must show a nexus be- 
tween pregnancy and an inability to perform the job. ‘‘Potential for fetal 





3 692 F.2d 986 (5th Cir. 1982). 
Id. at 992. 
546 F. Supp. 259 (N.D. Ala. 1982). 
Id. at 264. 
Id. 
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harm, unless it adversely affects a mother’s job performance, is irrelevant 
to the BFOQ issue.’’5® 


B. FERTILITY 


In 1980 the Office of Federal Contract Compliance Program (OFCCP) 
and the EEOC jointly published Proposed Interpretive Guidelines on Em- 
ployment Discrimination and Reproductive Hazards.5* The proposed 
guidelines, which were withdrawn in 1981,®° prohibited the exclusion of 
all women of childbearing capacity. 

In 1982, in Wright v. Olin Corp.,*1 the Fourth Circuit decided the 
first Title VII case involving an exclusionary policy. The employer’s 
‘‘female employment and fetal vulnerability’’ program created three job 
classifications, described by the court as follows: 


1) Restricted jobs are those which ‘‘may require contact with and exposure 
to known or suspected abortifacient or teratogenic agents.’’ Fertile women 
are excluded from such jobs. Any woman age 5 through 63 is assumed to be 
fertile and can be placed in a restricted job only after consulting with Olin’s 
medical doctors to confirm the woman cannot bear childen and will sustain 
no other adverse physiological effects from the environment. 2) Controlled 
jobs may require very limited contact with the harmful chemicals. Pregnant 
women may work at such jobs only after individual case-by-case evalua- 
tions. Nonpregnant women may work in controlled jobs after signing a form 
stating that they recognize that the job presents ‘‘some risk, although 
slight.’’ Olin encourages women in controlled jobs to bid for other jobs if 
they intend to become pregnant. 3) Unrestricted jobs are those which do 
‘‘not present a hazard tu the pregnant female or the fetus.’’ They are open to 
all women. ®2 


The first problem faced by the court was to decide whether the pro- 
gram should be considered as disparate treatment or disparate impact 
discrimination. The court observed that the fact stiuation ‘‘does not fit 
with absolute precision into any of the developed theories.’’* The court 
rejected the disparate treatment theory as ‘‘wholly inappropriate’’** and 
chose to view the case as one of disparate impact—largely because the 
business necessity defense is more flexible and would permit the evalua- 
tion of all relevant considerations. 

The court determined that evidence of the existence of the fetal 
vulnerability program established a prima facie case of a Title VII viola- 
tion. This is hardly disputable. The question is whether the program was 





58 Id. (footnote omitted). 

59 45 Fed. Reg. 7514 (1980). 

60 46 Fed. Reg. 3916 (1981). 

61 697 F.2d 1172 (4th Cir. 1982). 
62 Id. at 1182. 

63 Id. at 1184. 

64 Id. at 1185 & n.20. 
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compelled by business necessity. According to the court, the health of 
unborn children of its workers is a legitimate business concern of an 
employer. Therefore, ‘‘under appropriate circumstances an employer 
may, as a matter of business necessity, impose otherwise impermissible 
restrictions on employment opportunity that are reasonably required to 
protect the health of unborn children of women workers against hazards 
of the workplace.’’®5 

The employer’s burden of proving this business necessity defense, 
however, is a difficult one. Essentially, the employer must prove that: 


1. There are significant risks of harm to the unborn children of female 
workers from exposure during pregnancy. 
There are no similar risks to the unborn children of male workers. 
Objective scientific evidence (probably requiring expert testimony) 
supports the employer’s decision to restrict only fertile women. 
4. The employer’s program is effective in eliminating the risk. 


The plaintiff may rebut this prima facie defense by showing that an ac- 
ceptable alternative would accomplish the protective purpose equally 
well with less differential impact or that underlying the employer’s pro- 
gram is a discriminatory intent. 

The Fourth Circuit in Olin established a burden of proof consistent 
with Title VII case law, but one that, as a practical matter, few employers 
would ever be able to meet. The current state of medical knowledge does 
not support the notion that there are significant teratologic risks to the 
offspring of women workers but not mutagenic risks to the offspring of 
men workers. 

The likely effect of this burden of proof would be to find that the fetal 
protection program violates Title VII. The remedy, however, of prohibit- 
ing the exclusion of fertile women from exposure to possible reproduc- 
tive hazards is unsatisfactory. Without other coordinate efforts to im- 
prove reproductive health in the workplace, prohibiting the exclusion of 
fertile women merely equalizes, or widens, the risks. 

New efforts are needed to minimize the dangers of reproductive 
hazards in the workplace, and these new efforts must include a larger 
role for the affected employees. The following six recommendations 
should be implemented: 


1. All employees who are working in areas where there are possible 
reproductive hazards must be informed in writing of this fact and 
notified of the specific substances. 

Employees must be advised in writing of the possible short-term 
and long-term effects of exposure and must be provided with avail- 
able literature on the substances and the nature of the hazards. 





65 Id. at 1189-90 (footnote omitted). 
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3. No employer may condition employment on the employee being 
sterilized. 

4. Pregnancy and fertility testing must be made available by the em- 
ployer. 
Medical removal protection must be provided for pregnant em- 
ployees as well as those employees attempting to become parents. 
There must be ongoing efforts to reduce exposure levels through 
improved control technologies, substitution of substances, and 
better personal protective equipment. 


The Connecticut Reproductive Hazards Act®* is the first state law to 
address many of these issues. Among other things, it requires employers 
to give employees notice if they are working with reproductive hazards, 
prohibits conditioning employment on an employee’s being sterilized, 
and requires employers to make reasonable efforts to transfer a pregnant 
employee to a temporary job or take other reasonable measures to protect 
the reproductive health of employees. 

Even these recommendations cannot totally eliminate the possibility 
that a woman would become pregnant and not discover she was pregnant 
until after some teratogenic effect had occurred. The issue may ultimate- 
ly revert to one of risk acceptability and balancing the competing public 
policy interests discussed later. Meanwhile, most employers are deter- 
mined to maintain their exclusionary policies. They prefer to litigate 
(and even lose) Title VII sex discrimination claims rather than face the 
prospect of a lawsuit brought by a child as a result of maternal exposures, 
with its attendant adverse publicity, loss of good will, increased insur- 
ance costs, and other consequences. 

Ironically, the impetus for changing these exclusionary reproductive 
policies may well be the first lawsuits brought by children damaged by 
paternal exposures. Only then will some employers realize that single 
sex exclusionary policies do not even accomplish their primary objective 
of protecting the health of workers’ offspring and eliminating possible 
civil liability. 


IV. TORT LIABILITY 


The scientific basis and the equal employment implications of 
reproductive hazards in the workplace already have been discussed. 
There is also a great potential for tort liability where injury is caused by 
reproductive hazards. Where an employee is exposed to gametotoxins 
and sterilization results, the injury to the employee probably would be 
considered, for liability purposes, as any other occupational illness. The 
unique legal issues surround the injury, illness, or death of offspring of 
an exposed parent or parents. 





66 CoNN. GEN. STAT. ANN. §§ 46a-60(a)(7) to -60(a)(10) (West Supp. 1983-84). 
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At common law, no cause of action was recognized for negligently 
inflicted prenatal injuries.*”7 Beginning in 1946,®* the earlier view was 
overruled, and by 1967 every jurisdiction in the United States had 
adopted the position that if a child is born alive, the child is permitted to 
maintain an action for prenatal injuries, and if the child dies of prenatal 
injuries after birth, an action will lie for wrongful death.*®° 

The jurisdictions are very closely divided on the question of whether 
a cause of action will lie for prenatal injuries where the child is stillborn. 
A slight majority of jurisdictions recognize such actions,” but there is a 
substantial minority.”71 Moreover, of those jurisdictions permitting re- 
covery, virtually all of them require that the child be ‘‘viable’’ at the time 
of the injury.’2 ‘‘Viable’’ has been defined as that stage of development, 





67 Dietrich v. Inhabitants of Northampton, 138 Mass. 14 (1884) (Holmes, J.). See gen- 
erally Gordon, The Unborn Plaintiff, 63 MicH. L. REv. 579 (1963); Note, The Impact of Medi- 
cal Knowledge on the Law Relating to Prenatal Injuries, 110 U. PA. L. REv. 554 (1962). 

68 See Bonbrest v. Kotz, 65 F. Supp. 138 (D.D.C. 1946). 

69 W. PROSSER, LAW OF TORTS 335-37 (4th ed. 1971). This is sometimes referred to as 
the ‘‘live birth rule.”’ 

70 Eich v. Gulf Shores, 293 Ala. 95, 300 So. 2d 354 (1974); Hatala v. Markiewicz, 26 
Conn. Supp. 358, 224 A.2d 406 (1966); Worgan v. Greggo & Ferrara, Inc., 50 Del. 258, 128 
A.2d 557 (1956); Simmons v. Howard Univ., 323 F. Supp. 529 (D.D.C. 1971); Porter v. Las- 
siter, 91 Ga. App. 712, 87 S.E.2d 100 (1955); Green v. Smith, 71 Ill. 2d 501, 377 N.E.2d 37 
(1978); Britt v. Sears, 150 Ind. App. 487, 277 N.E.2d 20 (1971); Hale v. Manion, 189 Kan. 
143, 368 P.2d 1 (1962); Rice v. Rizk, 453 S.W.2d 732 (Ky. 1970); Wascom v. American In- 
dem. Corp., 383 So. 2d 1037 (La. App.), cert. granted, 385 So. 2d 256 (La. 1980); State ex 
rel. Oldham v. Sherman, 234 Md. 179, 198 A.2d 71 (1964); Mone v. Greyhound Lines, 368 
Mass. 354, 331 N.E.2d 916 (1975); O’Neill v. Morse, 385 Mich. 130, 188 N.W.2d 785 (1971); 
Pehrson v. Kistner, 301 Minn. 299, 222 N.W.2d 334 (1974); Rainey v. Horn, 221 Miss. 269, 
72 So. 2d 434 (1954); O’Grady v. Brown, 654 S.W.2d 904 (Mo. 1983); White v. Yup, 85 Nev. 
527, 458 P.2d 617 (1969); Poliquin v. MacDonald, 101 N.H. 104, 135 A.2d 249 (1957); 
Stidam v. Ashmore, 109 Ohio App. 431, 167 N.E.2d 106 (1959); Evans v. Olson, 550 P.2d 
924 (Okla. 1976); Libbee v. Permanente Clinic, 268 Or. 258, 518 P.2d 636 (1974); Presley v. 
Newport Hosp., 117 R.I. 177, 365 A.2d 748 (1976); Fowler v. Woodward, 244 S.C. 608, 138 
S.E.2d 42 (1964); Moen v. Hanson, 85 Wash. 2d 597, 537 P.2d 266 (1975); Baldwin v. But- 
cher, 155 W. Va. 431, 184 S.E.2d 428 (1971); Kwaterski v. State Farm Mut. Auto Ins. Co., 34 
Wis. 2d 14, 148 N.W.2d 107 (1967). 

71 Mace v. Jung, 210 F. Supp. 706 (D. Alaska 1962); Kilmer v. Hicks, 22 Ariz. App. 
552, 529 P.2d 706 (1974); Justus v. Atchison, 19 Cal. 3d 564, 565 P.2d 122, 139 Cal. Rptr. 97 
(1977); Duncan v. Flynn, 358 So. 2d 178 (Fla. 1978); McKillup v. Zimmerman, 191 N.W.2d 
706 (Iowa 1971); Drabbels v. Skelly Oil Co., 155 Neb. 17, 50 N.W.2d 229 (1951); Graf v. 
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901, 301 N.Y.S.2d 65 (1969); Gay v. Thompson, 266 N.C. 394, 146 S.E.2d 425 (1966); 
Marko v. Philadelphia Transp. Co., 420 Pa. 124, 216 A.2d 502 (1966); West v. McCoy, 233 
S.C. 369, 105 S.E.2d 88 (1958); Durrett v. Owens, 212 Tenn. 614, 371 S.W.2d 433 (1963); 
Laurence v. Craven Tire Co., 210 Va. 138, 169 S.E.2d 440 (1969). 

72 See Porter v. Lassiter, 91 Ga. App. 712, 87 S.E.2d 100 (1955) (‘‘quick’’ child, even 
if nonviable); Presley v. Newport Hosp., 117 R.I. 177, 365 A.2d 748 (1976) (viability irrele- 
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usually after the second trimester, when the child could survive if 
separated from the mother.73 

Where the child is born alive, it must be determined whether the 
harm to the child resulted from preconception exposure of the mother or 
father or postconception exposure of the mother. Postconception harms 
are actionable, regardless of whether the child was viable at the time of 
injury, so long as the child is born alive.” Where the injury to the child 
results from preconception prenatal exposures, however, the law is less 
well settled. 

In the leading case of Renslow v. Mennonite -Hospital,”5 when the 
child’s mother was 13 years old she was negligently given two 500-c.c. 
transfusions of incompatible Rh-positive blood. Although the hospital 
knew of the error, it never informed her or her family. Eight years later, 
when the woman had a baby, the child was born prematurely and suffer- 
ing from jaundice and hyperbilirubinemia. Consequently, the child had 
brain damage and other defects caused by the prenatal damage to her 
hemolitic process. The Supreme Court of Illinois held that the child had a 
cause of action against the hospital for injuries resulting from the negli- 
gent transfusion. 

Other courts have permitted recovery for preconception injuries aris- 
ing from a physician’s negligence in performing a Caesarean section on 
the mother several years before the child’s birth”* and based on products 
liability where birth control pills altered the mother’s chromosomal 
structure and the woman gave birth to twins with Down’s syndrome.”? 

Although there are no reported cases involving preconception expo- 
sure to toxic substances in the workplace, employer liability is certainly 
possible. For example, in Dillon v. S.S. Kresge Co.,”* a pregnant employee 
of the defendant contracted rubella, allegedly as a result of the 
defendant’s negligence in failing to maintain sanitary conditions. The 
child, who was born with unspecified serious and permanent injuries, 
was held to have an actionable case against the defendant. It is not clear, 
however, how the plaintiff could prove how sanitation could influence 
the transmission of rubella, a viral disease that is contagious from person 
to person. 





juries, Preconception Injuries and Wrongful Life, 1978 DuKE L.J. 1401; Note, Torts—Ex- 
panding the Right of Recovery for Preconception Torts, 52 TUL. L. REV. 893 (1978). 

73 This position was originally expressed in Allaire v. St. Luke’s Hosp., 184 Ill. 359, 
56 N.E. 638 (1900) (Boggs, J., dissenting). The concept of ‘‘viability’’ has been relied upon 
by the Supreme Court in ruling on the constitutionality of abortion. See Roe v. Wade, 410 
U.S. 113, 160-65 (1973). 

74 See Sylvia v. Gobeille, 101 R.I. 76, 220 A.2d 222 (1976), and cases cited therein. 
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n.1 (Okla. 1976). 

75 67 Ill. 2d 348, 367 N.E.2d 1250 (1977). 

76 Bergstresser v. Mitchell, 577 F.2d 22 (8th Cir. 1978). 

77 Jorgensen v. Meade Johnson Labs., Inc., 483 F.2d 237 (10th Cir. 1973). 

78 35 Mich. App. 603, 192 N.W.2d 661 (1971). 
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Perhaps the best known example of widespread reproductive dam- 
ages from workplace exposures is the DBCP exposure of Occidental 
Chemical Company employees in Lathrop, California in 1977. DBCP, a 
liquid pesticide, is a known gametotoxin, mutagen, and carcinogen.”® As 
a result of the reproductive harms to the workers (largely sterility of male 
employees), 57 lawsuits were brought by the workers against their em- 
ployer based on intentional tort theory and against the manufacturers of 
the DBCP, Dow Chemical and Shell, for products liability based on 
failure-to-warn theory. Forty-nine of the cases were settled before trial for 
a total of over $10 million. Seven cases were tried, with verdicts for the 
plaintiffs of $4.99 million. One case involving a worker who contracted 
cancer is still pending. 

In addition to the cases brought by the employees, eight cases were 
brought in 1983 by the children of exposed workers. Among the birth 
defects allegedly caused by the DBCP exposure of their fathers are 
Down’s syndrome, missing bones in toes, in-turned feet, genital prob- 
lems, and being born with a single, damaged kidney. These cases are still 
pending. 

Applying the general principles of recovery for prenatal injuries to 
the occupational setting raises a number of legal and factual issues.*®° 
First, the right to maintain an action for wrongful death may depend on 
whether the fetus was viable at the time of the injury. Because most still- 
births and miscarriages from toxic insults are caused during the early 
stages of pregnancy, this may be a bar to recovery. Second, in cases 
brought to recover for birth defects, the specific theory of liability must 
be determined. If an action for birth defects is based on negligence, the 
court must be willing to accept the theory that a duty is owed to a child 
even before conception. Moreover, it is not clear what effect compliance 
with an OSHA standard would have on such an action. Under a strict 
liability theory, the plaintiff would have to prove that the activity (use of 
toxic substance) was ‘‘abnormally dangerous”’ or ‘‘ultra-hazardous.”’ 

The third set of issues surrounds the burden of proof. Because of the 
frequent lack of medical evidence regarding birth defects, it may be diffi- 
cult to prove that the injuries were caused by the workplace exposures. In 
some jurisdictions it may be important to prove that the injuries occurred 
after conception, but because many toxic substances are both mutagenic 
and teratogenic, this also may be difficult to prove. 

Finally there is the question of whether any defenses are available to 
the employer. It is clear that a parent’s contributory negligence cannot be 
imputed to the child,*! nor can the child be said to have assumed the 





79 Whorton, Dibromochloropropane Health Effects, in ENVIRONMENTAL AND OCCUPA- 
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80 See generally Comment, Birth Defects Caused by Parental Exposure to Workplace 
Hazards: The Interface of Title VII with OSHA and Tort Law, 12 U. MICH. J.L. REF. 237, 
253-58 (1979). : 

81 See W. PROSSER, supra note 69, at 490. 
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risk.82 The employer’s best argument would be that the parent’s negli- 
gence was a superseding cause of the injury, thereby relieving the em- 
ployer of liability.** Closely related to this is the notion that responsibil- 
ity had shifted from the employer to the parent.** The raising of defenses 
relating to proximate cause invariably requires an inquiry into public 
policy, which, in this area, has yet to be spelled out. 


V. EMPLOYER RESPONSES 


Exposure to embryofetotoxins and teratogens poses grave health 
risks to the fetus throughout the term of the mother’s pregnancy, in- 
cluding, and often especially, during the period of organogenesis, which 
occurs between the second and eighth week of gestation. Because virtual- 
ly all women do not become aware of their pregnancy until well into this 
period of fetal development, it may be too late at that point to have the 
woman removed from exposure—the harm already may have been done. 
Consequently, many employers have initiated work rules prohibiting 
women of childbearing capacity from working where there is exposure to 
embryofetotoxic or teratogenic substances. 

The implications of these exclusionary rules are enormous. It has 
been estimated that as many as 20 million jobs in this country may in- 
volve exposure to possible reproductive hazards.*5 Moreover, as many as 
100,000 jobs are closed to women already because they involve working 
in areas where there are reproductive hazards.** Some of the companies 
known to have such policies are Allied Chemical, American Cyanamid, 
B.F. Goodrich, Dow Chemical, Du Pont, Firestone, General Motors, 
Goodyear, Gulf Oil, Monsanto, Olin, St. Joe’s Minerals, and Sun Oil.®” 

Quite apart from the complex legal considerations discussed pre- 
viously, four main arguments can be raised to challenge the validity of 
these exclusionary policies from a policy perspective. First, what some 
employers euphemistically call a ‘‘fetal protection program’’ is, in reali- 
ty, nothing more than a “‘liability prevention program.’’ Employers are 
simply trying to avoid civil liability in the event a child is born deformed 





82 Id. at 447. See also Note, Recovery for Prenatal Injuries: The Right of a Child 
Against Its Mother, 10 SUFFOLK L. REV. 582 (1976). 
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and Reproducive Hazards, 45 Fed. Reg. 7514 (1980), withdrawn, 46 Fed. Reg. 3916 (1981). 

86 WasH. Post, Nov. 3, 1979, at A6, col. 5, cited in Williams, Firing the Woman to 
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Goals Under Title VII, 69 GEo. L.J. 641, 647 n.30 (1981). 
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as a result of maternal exposures. If employers were genuinely interested 
in the health of the offspring of their employees, the argument goes, then 
they would ban pregnant women from smoking at work and would 
counsel pregnant women on the need to avoid taking drugs, to limit 
alcohol intake, and to maintain proper diet, rest, and prenatal medical 
care.*® Only where there is the possibility of employer liability, however, 
have any actions been taken. 

Second, it has been argued that exclusionary practices are applied 
selectively to women working in jobs thought to be traditional male jobs. 
Thus, for example, no employer has yet ordered that all female nurses of 
childbearing capacity be excluded from working in operating rooms 
where there is exposure to anesthetic gases, which are teratogenic.*® 
Moreover, exclusionary practices have been focused only on exposures to 
workplace chemicals. Few efforts have been made to remove fertile or 
pregnant women or to reduce their exposures when they are exposed to 
high noise levels,°° infectious agents (e.g., rubella),°1 or ionizing radia- 
tion®?—all of which may retard fetal growth or cause birth defects. In one 
employment discrimination case settled in September 1983, the plaintiffs 
asserted that the company hired no women until 1974 and thereafter 
hired only about 25 women into a work force of 600.93 

Third, a forceful argument (especially from a legal standpoint) is that 
prohibiting all women of childbearing capacity is overinclusive. 
Employer practices generally do not consider the woman’s age, marital 
status, sexual activity, use of contraception, or the fertility of the 
woman’s husband or partner. Such an approach may be viewed as a con- 
clusive presumption that a woman biologically capable of conception 
may, in fact, become pregnant and carry the child to term. Women are 
considered not responsible enough to act prudently. Moreover, these 
policies tend to exert economic coercion on fertile women to become 
sterilized in order to retain their jobs. 

Finally, the most compelling argument is that excluding only 
women of childbearing capacity is underinclusive. The same substances 
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that pose teratogenic hazards often are mutagenic as well as pose 
serious health threats to the offspring of male workers. Some substances, 
in fact, pose greater danger to male reproductive systems than to female 
reproductive systems. Nevertheless, only women are excluded from em- 
ployment. Even if individual women were at a greater job risk than indi- 
vidual men, the fact that the overwhelming number of workers exposed 
to reproductive hazards are male strongly suggests that the offspring of 
men are more likely to be affected by reproductive hazards in the work- 
place than the offspring of women. 

One would be tempted to ask why, in light of all the evidence estab- 
lishing relationships between paternal exposures and birth defects, 
employers would choose to implement one-sex exclusionary policies. 
Aside from the theory that this is merely a blatant form of sex discrimina- 
tion,®4 at least four possible reasons may be suggested. First, the 
employer may be unaware of the scientific evidence and is proceeding 
under the stereotypical notion that birth defects are attributable only to 
maternal exposures. Second, perhaps the employer or its lawyer believes 
that only the employee-mother of a deformed child would associate the 
birth defect with the workplace exposure and would sue the employer or 
that the child of an exposed mother would be more likely to recover 
damages than would the child of an exposed father.°5 Third, an employer 
may reason that it cannot remove all of its employees from hazardous ex- 
posures and women are more at risk than men. Fourth, controls to reduce 
exposure to below spermatogenic effect levels may be considered tech- 
nologically achievable, whereas controls to reduce exposures to below 
teratogenic and embryofetotoxic levels may not be achievable. 

The goals of fetal protection and equal employment opportunity are, 
for the most part, not necessarily mutually exclusive. There are some 
legal approaches which permit equal employment opportunity while 
minimizing the risk of birth defects from maternal and paternal expo- 
sures. Nevertheless, it should be understood that any approach that 
results in the returning of fertile women to an embryofetotoxic or 
teratogenic work environment creates some risks that cannot be 
eliminated altogether. The facile argument that all workplaces should be 
made safe from all reproductive hazards ignores the constraints imposed 
by technological and economic feasibility. 
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was exposed to a mutagen.”’ Stillman, A Legal Perspective on Workplace Reproductive Ha- 
zards, in WOMEN, WoRK, AND HEALTH: CHALLENGES TO CORPORATE POLICY 177-78 (D. Walsh & 
R. Egdahl eds. 1980). 

96 See Genetic Screening, and the Handling of High-Risk Groups in the Workplace: 
Hearings Before Subcommittee on Investigations and Oversight, House Committee on 
Science and Technology, 97th Cong., 1st Sess. (Oct. 14, 1981), at 273 (testimony of Dr. 
Bruce Karrh of Du Pont). 
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As discussed earlier, the fetus may be harmed by exposure levels 
considerably below the safe level for adults. In hospital operating rooms, 
‘‘scavenger’’ equipment to recapture waste anesthetic gases is effective 
and relatively inexpensive (about $100 per unit). For other reproductive 
hazards, however, control technology either does not exist or is pro- 
hibitively expensive. Indeed, the costs of engineering controls often in- 
crease exponentially for slight reductions of very low exposure levels. 

While it is extremely unpleasant to couch the issue in such Draco- 
nian terms, the question may be whether society is willing to accept some 
risks of miscarriages, stillbirths, and deformed children from maternal 
exposure to teratogens as the price for equal employment opportunities 
for hundreds of thousands of women. Society has been willing to accept 
the risks of mutagenesis from male exposures, which may be even worse 
because the effects of mutagenesis may carry beyond a single generation. 
Society has been willing to accept the risks of teratogenesis from other 
maternal exposures such as infections, cigarette smoking, alcohol, and 
drugs. The Reagan administration has even limited eligibility for the 
government’s prenatal nutrition program and cut its budget by one-third. 
These budget cuts, decreases in health care funding generally, and high 
unemployment have resulted in sharp increases in birth defects and the 
infant morality rate. Society has been willing to accept the reproductive 
risks to adolescent farm workers exposed to toxic pesticides and to urban 
children whose mental development may be retarded by air polluted 
with lead, ozone, and other substances. The U.S. government has even 
subsidized the tobacco industry, while acknowledging that cigarette 
smoking causes 320,000 excess deaths a year.” Is it logical, then, to have 
a ‘‘no-risk’’ approach to maternal workplace exposures (with its obvious 
discriminatory effects) while maternal non-workplace risks and paternal 
workplace risks are considered acceptable? 

Deciding whether risks are acceptable is a very difficult proposition. 
The societal implications must be carefully considered before any repro- 
ductive hazards policy is adopted. Notwithstanding their fear of liability 
or their economic leverage, employers should not be permitted to 
abrogate to themselves this decisionmaking authority. Perhaps one-sex 
exclusionary policies based on reproductive health need to be revised to 
provide for greater worker autonomy or, at least, informed, noncoercive 
decisionmaking shared between the employer and the employee. 


VI. CONCLUSION: 
ACCOMMODATING AUTONOMY, PATERNALISM, AND 
REPRODUCTIVE HEALTH 


In the previous section it was argued that there are strong policy in- 
terests in giving workers the autonomy to decide whether to work where 





97 See Sapolsky, The Political Obstacles to the Control of Cigarette Smoking in the 
United States, 5 J. HEALTH POL., POL'y & L. 277 (1980). 
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there is exposure to known or suspected reproductive hazards. If public 
policy favors worker autonomy in deciding whether reproductive risks 
are acceptable, however, an important question is whether this policy is 
inconsistent with other existing public policy. For example, the Occupa- 
tional Safety and Health Act (OSHA)®* is essentially paternalistic. 
Employees may not assume the risk of working under hazardous condi- 
tions which do not comply with the Act’s requirements. To illustrate this 
paradox, in Industrial Union Department v. American Petroleum Insti- 
tute,°® a case involving OSHA’s benzene standard, the industry argued 
that workplaces cannot be made totally risk free and, impliedly, that 
employees can choose to accept or refuse such employment. By contrast, 
in the reproductive hazards cases, the excluded fertile women employees 
argued that they should be free to decide whether to accept the risks of 
employment, while the employers argued that it was their responsibility 
to remove the most vulnerable employees from exposure. 

Dr. Ronald Bayer of the Hastings Center has summarized this role 
reversal in the context of reproductive hazards. 


[B]oth corporations and opponents of exclusionary practices seem to have 
reversed their characteristic positions on risk assessment and its implica- 
tions for industrial policy. Typically, workers and their representatives have 
pressed management for the most extensive reductions in exposure levels to 
toxic substances. Further, they have maintained that uncertainty requires 
the most cautious assumptions about the possibility of harmful conse- 
quences. Corporations have responded by arguing that a risk-free environ- 
ment is a chimerical notion and that the existence of uncertainty requires a 
willingness to tolerate levels of exposure that have not been proven harmful. 
Yet in relation to reproductive hazards and, more especially, danger to the 
fetus, it is labor and its allies that have viewed with some skepticism the 
data on potential risk. Corporations, on the other hand, have adopted an 
almost alarmist perspective. 1°° 


Althought the conflict between paternalism and autonomy is diffi- 
cult to resolve and apply consistently, it is possible to justify increased 
autonomy for high-risk workers within the context of a paternalistic 
system. For typical workplace hazards, like benzene, public policy dic- 
tates that the hazard be eliminated or reduced to the lowest feasible level 
so that substantially all employees will be able to work without ill effects. 
Paternalism would preclude any employees from working under non- 
complying conditions. Without mandatory standards, market forces 
would pressure workers to accept the risk of harmful workplace expo- 
sure. 





98 29 U.S.C. §§ 651-678 (1976). See generally M. ROTHSTEIN, OCCUPATIONAL SAFETY AND 
HEALTH LAw (2d ed. 1983). 

99 448 U.S. 607 (1980). 

100 Bayer, Reproductive Hazards in the Workplace: Bearing the Burden of Fetal Risk, 
82 MILBANK MEMORIAL FUND Q. 633, 651-52 (1982). 
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If conditions have been made as safe and healthful as possible, how- 
ever, autonomy demands that an individual high-risk employee, such as 
a fertile employee exposed to reproductive hazards, be permitted to 
decide whether to accept the increased risk. Only where there is clear 
medical evidence that exposure of the high-risk employee is quite likely 
to result in serious injury or illness would the interest in autonomy be 
outweighed and employer paternalism justified. 

There is every indication that the legal problems of reproductive 
hazards in the workplace will become more widely recognized. Employ- 
ers and employees in all fields of endeavor, from the factory to the cam- 
pus, must develop thoughtful and effective ways of dealing with these 
issues. Engineering and administrative controls, medical surveillance, 
and full disclosure of the known risks should be the employer’s initial 
response rather than thoughtless one-sex exclusionary policies. 
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Whether or not they themselves belong to a union or support the 
unionization of college faculty, most administrators and faculty have at 
least a nodding acquaintance with the Yeshiva doctrine.’ Although the 
Supreme Court’s decision technically applies only to private sector em- 
ployees,? the governance issues raised by the Yeshiva case have sparked 
debate in both the public and private sectors. In addition, recent efforts in 
a few states to win passage of public sector bargaining laws? may have 
been influenced by the debate over whether college faculty are managers 
who may not bargain under the National Labor Relations Act (‘‘the Act’’) 
or rank-and-file employees whom the Act permits to organize and bar- 
gain.4 

Until the U.S. Supreme Court’s ruling in Yeshiva, the National 
Labor Relations Board (‘‘the Board’’) routinely found faculty to have in- 
sufficient managerial authority to deny them statutory protection for bar- 





* B.A., University of Vermont; M.A., Ph.D., Ohio State University; J.D., Georgetown 
University Law Center. Assistant Professor, Graduate School of Education, Rutgers Univer- 
sity; member, New Jersey bar. 

** B.S.; M.S.; Ph.D. Purdue University. Director, Institute of Management and Labor 
Relations and Professor of Industrial Relations and Human Resources, Rutgers University. 

1 NLRB v. Yeshiva Univ. 444 U.S. 672 (1980). 

2 The National Labor Relations Act, which the Supreme Court interpreted in 
Yeshiva, applies only to private sector employers and their employees. 29 U.S.C. §§ 151-69 
(1976) (hereinafter cited as ‘‘The Act’’). Labor relations in the public sector are governed by 
state laws (in the case of state employees) or special Federal legislation covering employees 
of the federal government. 

3 Since the Yeshiva ruling in 1980, public sector bargaining legislation specifically 
applying to college faculty has been defeated in the states of Washington and Wisconsin, 
while general public employment relations laws were passed in Ohio and Illinois. 

4 Under a long line of Board decisions, employees who developed and implemented 
employer policies and whose interests were ‘‘aligned with management’’ were excluded 
from the protections of the National Labor Relations Act. See, e.g., NLRB v. Bell Aerospace 
Co., 416 U.S. 267 (1974). 
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gaining over ‘‘wages, hours, and other terms and conditions of employ- 
ment’’ with their employing colleges and universities.» When the Board 
made a similar ruling in its Yeshiva University® case, the University re- 
fused to obey the Board’s order to bargain and forced the Board to enforce 
its order in the Second Circuit Court of Appeals. The Second Circuit 
agreed with the University that its faculty had substantial and pervasive 
influence over institutional policymaking, thus rendering them man- 
agerial employees excluded from the protections of the Act.” The U.S. 
Supreme Court affirmed the findings of the Second Circuit, stating that, 
because the faculty’s recommendations in a broad array of policy areas 
were virtually always accepted by the administration, the faculty were 
‘‘managing’’ the institution and thus could not bargain as rank-and-file 
employees.® 

The Supreme Court’s decision in Yeshiva spawned an epidemic of 
college employer claims that theiz faculty were managers and thus not 
entitled to bargain under the NLRA’s protection. Within less than a year 
after the decision was announced, thirty-two private colleges had filed 
Yeshiva-claims with the National Labor Relations Board.* The number 
had risen to approximately fifty by mid 1983, or approximately 40 per 
cent of the private institutions bargaining with faculty.1° Several of these 
claims were later withdrawn after the colleges’ faculty agreed to declare 
themselves managerial employees and withdraw from unionized status 


in return for the colleges’ promise to provide faculty a meaningful role in 
governance.?! 

However, only a few colleges agreed to voluntary compromises; 
most insisted on proceeding with an investigation and adjudication of 





5 For an analysis of the Board’s pre-Yeshiva evaluation of decision-making power, 
see Lee, Faculty Role in Academic Governance and the Managerial Exclusion:: Impact of 
the Yeshiva University Decision. 7 J. COLL. & U.L. 222, 224-25 (1980-81). Rather than con- 
ducting extensive factfinding on the degree of faculty authority over institutional policy, 
the Board ruled in each case that faculty were employees, not managers, because 1) they 
acted in their own interest, not management's; 2) they acted collectively, and 3) ultimate 
authority was vested in a Board of Trustees. Adelphi Univ., 195 N.L.R.B. 639 (1972). 

6 Yeshiva Univ., 221 N.L.R.B. 1053 (1975). 

7 NLRB v. Yeshiva Univ., 582 F.2d 686 (2d Cir. 1978). 

8 NLRB v. Yeshiva Univ., 444 U.S. 672, 686 (1980). The Court rejected the three 
criteria which the Board had used for a decade in higher education cases, and also criticized 
the Board for its failure to develop a complete and well-documented factual record to sup- 
port its determination of faculty employment status. Id. at 679, 685. 

® Douglas, Faculty Collective Bargaining In the Aftermath of Yeshiva. 13 CHANGE 38 
(1981). 

10 Douglas, Distinguishing Yeshiva: A Troubling Task far the NLRB. 34 Las. L.J. 104, 
106 (1983); see also ‘‘Yeshiva Watch’’-Year Four, NaT’L Cent. STuD. COLL. BARG. HIGH. 
Epuc. NEWSLETTER 1 (July-Aug. 1983). 

11 The National Center for the Study of Collective Bargaining in Higher Education and 
the Professions reported that faculty at eight private colleges had entered voluntary agree- 
ments concerning governance in lieu of asserting their right to bargain. 10 Nat’. CENT. 
STuD. COLL. BARG. HIGH. EDUC. NEWSLETTER 1-3 (1982). 
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the issue before a representative of the Board.'2 To date, the Yeshiva 
claims of twenty-one colleges and other academic institutions have been 
litigated before the Board or one of its regional offices; in half of these 
cases, faculty have been found to be managerial employees and they have 
either not been permitted to unionize or their union has been decertified. 

Approximately six weeks after the Supreme Court announced the 
Yeshiva decision, the General Counsel of the NLRB issued ‘‘Guidelines 
for Cases Arising Under NLRB v. Yeshiva University’’.13 The ‘‘Guide- 
lines’’ list twenty-seven areas of potential faculty participation in instit- 
utional affairs which could lead to a finding of ‘‘managerial’’ status. The 
‘‘Guidelines’’ also suggest that at institutions where administrators con- 
trol the amount and nature of faculty participation in policy making, the 
faculty are not ‘‘managerial’’.14 The ‘‘Guidelines’’ go on to indicate that: 


. .. even if faculty members do exercise this authority, the issue remains as 
to whether they do so in their own interest, rather than in the interest of the 
employer. Further, even if faculty members exercise such authority, the ex- 
tent to which they are held ‘‘accountable’’ for departures from institutional 
policy is another factor bearing on the issue of status. Finally, the percent- 
age of time spent on exercising such authority, as well as whether or not the 
exercise of that authority is ‘‘incidental to’’ or ‘‘in addition to’’ their pri- 
mary functions of teaching, research, and writing, are additional factors to 
be considered. 15 


The comprehensiveness of the Guidelines and their insistence that a 
complete and thorough factual record be established, combined with 
their frequent exhortation that the scope of faculty influence vis-a-vis ad- 
ministrative authority be carefully determined, seemed to suggest that 
only those faculty with substantial influence over an institution’s man- 
agement would be found to be managerial employees. However, the Gen- 
eral Counsel’s Guidelines are not binding on the Board, for the General 
Counsel formulated the Guidelines for use by regional directors and hear- 
ing officers. Naturally, any Board opinion which contradicted or invalid- 
ated part or all of the Guidelines would be controlling for all regional per- 
sonnel and subsequent Board panels. Thus, this article will also examine 





12 College administrations challenging the faculty’s employee status file a petition 
under § 9(c) of the Act, a hearing is held before a Board hearing officer, and a decision is 
written by the Board’s Regional Director, which the Board then adopts, modifies, or 
reverses; complaints by a union or an employer of an unfair labor practice (e.g., refusal to 
bargain with a certified union) under § 8 of the Act are heard and initially decided by an ad- 
ministrative law judge. Again, the Board may adopt, modify, or reverse the opinion below. 
Board orders may be appealed to the Federal Circuit Court of Appeals and, ultimately to the 
Supreme Court. 

13 “Guidelines for Cases Arising Under N.L.R.B. v. Yeshiva University’’, General 
Counsel’s Memorandum 81-19, (April 10, 1981), (hereafter referred to as ‘‘Guidelines’’). 

14 Id. at 6-7. 

15 Guidelines at 6. 
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Board decisions for indications that the Guidelines have been discre- 
dited, either wholly or partially. 

The Yeshiva decision has been analyzed extensively,’® and this arti- 
cle will not summarize or synthesize those analyses and critiques. 
Rather, the purpose of this article is to examine subsequent decisions of 
the National Labor Relations Board in which it applied the Yeshiva doc- 
trine to higher education labor relations disputes. This examination will 
describe the basis for the Board’s finding of managerial or nonmanagerial 
status on the part of the faculty, and the emphasis given to certain factual 
circumstances which seemed to be dispositive of managerial or non- 
managerial status. Decisions by Regional Directors and administrative 
law judges in college faculty labor disputes will also be discussed, 
although to a lesser extent, because such decisions are binding neither on 
the Board nor on other geographic regions throughout the country.” 
After this case-by-case examination, the article will analyze the factors 
used most frequently by the Board, will address other factors suggested 
by the ‘‘Guidelines’’, and will discuss policy implications of post- 
Yeshiva Board decisions regarding colleges and universities. 


BOARD DISPOSITION OF POST-YESHIVA HIGHER 
EDUCATION CASES 


Higher education waited for over two years to discover how the 
Board would analyze the faculty role in governance in its application of 
Yeshiva to subsequent challenges to faculty employee status. Although 
several higher education cases with Yeshiva-related claims were decided 
shortly after the Yeshiva decision was announced in February of 1980,18 





16 See Lee, Faculty Role in Academic Governance and the Managerial Exclusion: Im- 
pact of the Yeshiva University Decision. 7 J. COLL. & U.L. 222 (1980-81). See also Suntrup, 
NLRB v. Yeshiva University, and Unionization in Higher Education, 4 INDUS. REL. L.J. 287 
(1981); Zirkel and Pease, Beyond Yeshiva: The Case For a Coordinated Approach to Faculty 
Bargaining. 11 STETSON L. REV. 51 (1981); and Bodner, The Implications of the Yeshiva 
University Decision for Collective Bargaining Rights of Faculty at Private and Public In- 
stitutions of Higher Education, 7 J. COLL. & U.L. 78 (1980-81). 

17 For administrative convenience, the Board has divided the country into 33 regions 
and has delegated authority for preliminary factfinding and disposition of cases to the 
regional director of each region. The decisions of regional directors are binding on the par- 
ties involved until an appeal to the Board is accepted and decided. 

18 In Stephens Institute v. NLRB, 620 F.2d 720 (1980), the Ninth Circuit refused to ap- 
ply Yeshiva because the college administration had not raised the issue of the faculty’s al- 
leged managerial status in the proceedings before the Board. (The Court, in dicta, implied 
that had it been required to apply the Yeshiva rule to Stephens’ faculty, they would have 
been found to be clearly nonmanagerial). However, the District of Columbia Circuit ruled 
that law school faculty at Catholic University were managerial employees and refused to en- 
force the Board’s pre-Yeshiva order to bargain. NLRB v. Catholic University of America, 89 
Lab. Cas. (CCH) ¢ 12,157 (1980). In Pratt Institute, 256 N.L.R.B. 1166 (1981), the Board 
found a group of nonfaculty administrators to be nonmanagerial, stating that they ‘‘carry 
out decisions and implement standards already decided upon by higher authority.’’ Id. at 
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the first major Board opinions which analyzed a factual record and ap- 
plied Yeshiva to college faculty did not come until April 30, 1982. 

On that date, the Board announced decisions in five cases where col- 
lege administrations claimed that faculty were managerial employees. 
The Board agreed that the faculty were managerial employees in three 
cases: Ithaca College, 261 N.L.R.B. 577 (1982); Thiel College, 261 
N.L.R.B. 580 (1982); and Duquesne University, 261 N.L.R.B. 587 (1982); 
and disagreed in the remaining two: Bradford College, 261 N.L.R.B. 565 
(1982); and Moniefiore Hospital, 261 N.L.R.B. 569 (1982). Because each 
of the five decisions relied upon somewhat different factual findings, a 
brief summary of each is useful to an understanding of the Board’s inter- 
pretation of Yeshiva’s dictates.19 

In its Ithaca College opinion,?° the Board found that the faculty exer- 
cised substantial decision-making authority, both through institution- 
wide faculty committees, and especially in academic units within the six 
schools and three academic divisions. Through these structures, faculty 
effectively controlled curriculum, grading policies, course scheduling, 
class size, teaching assignments, admissions standards, hiring, promo- 
tion, tenure, and even the selection of deans. Faculty also were effective- 
ly involved in formulating the budget and planning physical facilities. 
The administration had followed faculty promotion and tenure recom- 
mendations in 119 of 120 instances since 1977. Because of the faculty’s 
authority in a broad array of decision areas, the Board found the analogy 
to Yeshiva to be extremely close and ruled that Ithaca’s faculty were 
managerial employees. 

Faculty were alleged to have a similarly broad range of powers in 
Thiel College.2 The faculty constitution and by-laws describe a variety of 
faculty committees where members are elected by the faculty and which 
are empowered to participate in academic policy, administrative hiring, 





1167. In University of Albuquerque (NLRB Case No. 29-UC-106) the Board affirmed by 
telegram on March 26, 1981 the Regional Director’s finding that all but seven of the faculty 
were managerial employees (BNA Current Developments No. 78, 4/23/81 at A-7), but issued 
no written opinion. In Milton College, 260 N.L.R.B. 399 (1982), the Board reversed the find- 
ing of the Regional Director that the administration’s Yeshiva claim and refusal to bargain 
were raised too late. The Board remanded the case to the region for hearings on whether the 
faculty at Milton College were managers. However, the college ceased to operate before 
hearings could be held. J. Douglas, supra note 10 at 106. In English Language Institute of 
American University, the regional director ruled that faculty were not managerial; this rul- 
ing appears not to have been appealed. Douglas, id. at 107. In addition, two public sector 
institutions raised Yeshiva claims. State labor agencies ruled that in both cases the Yeshiva 
doctrine did not apply to faculty at the University of Alaska or at Wichita State University. 
CHRON. HIGH Ebuc., February 24, 1982 at 8, and 10 NATL. Cent. Stub. COLL. Barc. HIGH. 
Epuc. NEWSLETTER 2 (1982). 

19 The Board decisions are being reviewed in chronological order because of the 
Board’s use of rulings in earlier cases as precedent to justify its findings in subsequent 
cases. 

20 Ithaca Coll., 261 N.L.R.B. 577 (1982). 

21 Thiel Coll., 261 N.L.R.B. 580 (1982). 
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and long range planning. Although the existence of such a document, by 
itself, is insufficient to connote managerial authority, the Board found 
that the evidence presented by the parties bore out the broad faculty role 
described in the faculty constitution. The Board determined that the 
faculty effectively controlled curriculum, scheduling, teaching loads, 
grading, admission and graduation requirements, sabbaticals, and ter- 
mination, participated in long range planning and salary recommenda- 
tions, and were influential in preparing budget requests. Furthermore, 
the administration accepted nearly all faculty recommendations on pro- 
motion and tenure. The Board concluded that the faculty at Thiel College 
‘‘makes decisions and effective recommendations in the overwhelming 
majority of critical areas relied upon by the Supreme Court’’ in the 
Yeshiva case.?? 

The Board also found the law school faculty in Duquesne Univer- 
sity? to be managerial. The school by-laws required the dean to ‘‘obtain 
faculty consensus’’ on academic matters, and the Board found that the 
dean had never vetoed faculty recommendations concerning 
curriculum.?4 The Board also found that the faculty effectively controlled 
admissions and matriculation standards and grading policies, effectively 
decided to reduce class size, and had significant influence in faculty hir- 
ing, promotion, and tenure decisions. Furthermore, the Board noted, the 
dean had ‘‘no authority to hire a candidate against the faculty’s recom- 
mendation.’’?5 Although at Duquesne the law school faculty had no role 
in the grievance process or termination of faculty or administrators, and 
other areas of decision-making identified by Yeshiva were not discussed 
in the decision, the Board did not find the omissions to detract from the 
faculty’s managerial status. (The areas omitted dealt with course schedul- 
ing, teaching methods, enrollment levels, tuition, budgets, academic 
calendar and teaching loads.) Accordingly, this decision is important in 
that it seems to establish the minimum faculty involvement required in 
order to establish a managerial exclusion. 

In the next two cases, the Board found that faculty were not mana- 
gerial employees. The contrasts between the power of faculty in the Brad- 
ford College2* case and the three cases just discussed are dramatic. At 
Bradford, a written memo from the president told the faculty that they 
had ‘‘no power to set academic or administration policies. The President 
must run the college; it cannot be run by the faculty or groups within the 
faculty—even by implication.’’?” The record indicated that the vice presi- 
dent for college relations had made a similar statement. Furthermore, an 





2 Id. at 586. 

3 Duquesne Univ., 261 N.L.R.B. 587 (1982). 
Id. at 588. 
Id. 
Bradford College, 261 N.L.R.B. 565 (1982). 
Id. at 566. 
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accreditation report prepared by the New England Teachers Association 
stated that the faculty at Bradford lacked the ability to participate in 
academic decision-making and concluded that faculty should be permit- 
ted a more substantial decision-making role.2* The conclusive evidence 
of the faculty’s nonmanagerial status, however, was that, while faculty 
had the written right to make recommendations on academic and institu- 
tional policy, ‘‘the record shows that such recommendations were often 
ignored or reversed by the president, by the academic dean, or by both 
with respect to curriculum, admissions policies, graduation of students, 
faculty hiring or retention, tuition, and faculty salaries.’’2® Nor did divi- 
sion chairs have effective power sufficient to make them managerial; the 
Board cited examples of hirings, nonretentions, and budget decisions 
where the recommendations of division heads were ignored, as well as 
instances where division heads elected by the faculty were ‘‘fired’’ by the 
academic dean. Thus, the Board found all of Bradford’s faculty to be 
nonmanagerial. 

The fifth Board decision announced on April 30, 1982 concerned 
staff physicians at Montefiore Hospital. Because the physicians also held 
faculty appointments at the Albert Einstein College of Medicine, the 
hospital asserted Yeshiva claims and said the physicians formulated 
‘‘medical policy’’ regarding both hospital administration and academic 
matters.3° Although the union was attempting to represent the physicians 
only in their employment relationship with the hospital, and not the 
medical college, the Board analyzed the duties of the physicians to deter- 
mine whether they were managerial. The Board found that all policies 
were made centrally and were administered from the top down, and that 
staff physicians had virtually no role in policymaking, except to have 
some input in the form of recommendations, even within their de- 
partments. The few decisions reserved to departments were made by 
department chairs, the Board found. Even the fact that physicians inter- 
viewed prospective interns and residents and evaluated them did not im- 
press the Board, for it said that such actions were ‘‘performed by commit- 
tees or unnamed individuals’’ and that there was no indication either 
that all physicians performed such tasks or that a few did so regularly.* 
Because the Board referred to an incomplete or insufficient record at least 
twice in the opinion,?? it is possible that the Board did not have enough 
evidence to determine whether the physicians’ alleged responsibilities in 
personnel or other decision areas identified in Yeshiva carried sufficient 
weight to give them managerial status. Without more information, the 
Board found the staff physicians to be nonmanagerial. 





Id. 

Id. at 566-67. 

Montefiore Hospital, 261 N.L.R.B. 569 (1982). 
Id. at 570. 

Id. at 570 and 571. 
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Approximately four months after the release of the five decisions dis- 
cussed above, the Board announced its disposition of three more Yeshiva 
claims. This time, faculty were found to be nonmanagerial at all three in- 
stitutions. Again, however, the factual determinations differ somewhat 
and case-by-case analysis is useful. 

On September 3, 1982, the Board announced its decision that physi- 
cians and other medical professionals were not managerial employees at 
the New York Medical College.3 The Board found that department chairs 
‘‘ran’’ their departments like ‘‘fiefdoms,’’ making all decisions either 
alone or in consultation with the dean on matters of budget, teaching 
assignments, faculty recruiting, salaries, and space allocations. They also 
found that the governance structure was dominated by administrators. 
The single committee upon which faculty had an elected majority and 
which was designed to advise the dean on academic affairs was ignored 
by the dean, who stated that ‘‘faculty should not be involved with ad- 
ministrative decisions and should stick to teaching, research, and pro- 
viding medical service.’’34 All other academic and personnel matters 
were controlled by administrators or faculty who the parties had agreed 
in advance were managerial. The one all-faculty committee, the 
Grievance Committee, processed two grievances and made an effective 
recommendation in only one of the two cases. The Board had little trou- 
ble finding that administrators and the stipulated ‘‘managerial’’ faculty 
members dominated decision-making at New York Medical College, and 
therefore the faculty itself was nonmanagerial. 

On September 20, 1982, the Board announced its Florida Memorial 
College? decision, again determining that faculty were not managers. 
The Board cited the broad and nearly unilateral power of the Academic 
Dean as convincing evidence that faculty had minimal decision-making 
authority. The administration appointed faculty, other administrators, 
and students to a series of advisory committees, but did not treat commit- 
tee recommendations as binding. The Board found that the faculty 
possessed no authority over curriculum, admissions, student academic 
standards, teaching loads, hiring, promotion, tenure, grievances, sab- 
baticals, salaries, terminations, the budget, or developing new campuses. 
It attached no ‘‘great weight’’ to the faculty’s determination of such mat- 
ters as course content, teaching methods and student evaluation. The 
Board characterized the faculty’s role as ‘‘a sophisticated version of the 
familiar suggestion box’’ and said that the administration had ‘‘consis- 
tently substituted its judgement for that of the faculty.’’* The Board con- 
cluded that, although ‘‘the faculty is often invited to make suggestions, 





33 New York Medical Coll., 263 N.L.R.B. No. 124; 111 L.R.R.M. (BNA) 1128 (Sep- 
tember 2, 1982). 

34 Td. at 1130. 

35 Florida Mem. Coll., 263 N.L.R.B. No. 160; 111 L.R.R.M. (BNA) 1547 (September 
20, 1982). 

36 Td. at 1553. 
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. .. such suggestions are shown no systematic deference, and thus do not 
rise to the level of effective recommendations.’’3” Thus, the Board con- 
cluded that faculty at Florida Memorial College were not managerial 
employees. 

Ten days later, the Board announced its decision in Loretto Heights 
College** that the faculty at that college were not managerial employees. 
The Board agreed with the administrative law judge that the faculty, who 
had been unionized for eight years, had not gained sufficient decision- 
making authority through their collective bargaining agreement to con- 
stitute managerial status. The opinion below had found that the faculty 
governance role was primarily advisory, rather than final in any area, and 
that the college’s sizable administrative staff rendered the college less 
dependent upon the faculty for policy recommendations. The facts in- 
dicated that the faculty had effective authority only over teaching 
methods, grading within pre-established policies, class size, and faculty 
hiring, promotion and tenure. The administrative law judge also found 
that program directors conducted the day-to-day management of college 
affairs, and that these directors were administrators, not faculty. Further- 
more, the judge ruled, the academic dean had ‘‘pervasive’’ authority over 
academic matters, which precluded faculty authority in this area. The 
judge also concluded that ‘‘most of the work is incidental or additional to 
the principal job of teaching’’ and that ‘‘. . . the administration may rely 
upon faculty participation in governance . . . and often may adopt the 
faculty’s recommendations, but the fact remains that ultimate control re- 
mains with [the college], subject only to restrictions of bargaining 
agreements.’’?° The Board, in a single-paragraph opinion, agreed that the 
faculty at Loretto Heights College were nonmanagerial and could con- 
tinue to bargain under the NLRA. 

A footnote to the Board opinion in Loretto Heights indicates poten- 
tial disapproval of a portion of the law judge’s factfinding in the Loretto 
Heights case which could have had a significant impact upon subsequent 
applications of the Yeshiva doctrine. In Yeshiva, the Supreme Court had 
found that the faculty’s interest and the administration’s interest were in- 
separable.*° In Loretto Heights, however, the administrative law judge 
found, among other indicators of nonmanagerial status, that the faculty 
were not ‘‘aligned with management”’ because they acted in their own 
interest while participating in college policymaking. The judge found 
that the faculty had unionized in 1972 to benefit their own interests, and 
that the union made a special effort to make sure that faculty serving on 
governance committees ‘‘think union’’ as they make recommendations. 





37 Id. 

38 Loretto Hgts. Coll., 264 N.L.R.B. No. 149, 111 L.R.R.M. (BNA) 1680 (September 
30, 1982). 

39 Loretto Heights Coll., Case No. 27-CA-6667, slip op. at 31. 

40 NLRB v. Yeshiva Univ., 444 U.S. 672, 688 (1980). 
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The law judge concluded that, even though the faculty did participate in 
the policy process, the faculty were ‘‘interested first in [their] own posi- 
tion and second in [the college’s] position as an institution.’’*1 The 
Board, while agreeing that faculty were not managerial employees, re- 
fused to approve the administrative law judge’s analysis of divergence of 
interests, stating: 


We agree with the Administrative Law Judge that Respondent’s faculty 
members are not managerial employees. . . In so doing however, we find it 
unnecessary to pass upon the Administrative Law Judge’s ‘‘divergence of 
interests’’ discussion inasmuch as the other reasons cited by him, par- 
ticularly the role of program directors, provide sufficient independent basis 
for finding that the employees herein are not managerial.4? 


It would appear, then, that the Board was willing neither to uphold the 
‘‘divergence of interests’’ analysis, and thus establish such an analysis as 
precedent, nor to reverse the finding of nonmanagerial status based sole- 
ly upon its disapproval of that analysis. Such action by the Board sug- 
gests that any future attempt to argue that faculty interests were opposed 
to those of management merely because the faculty organized a union, 
and because bargaining relationships were antagonistic, would be futile. 

The last two Board decisions to apply the Yeshiva doctrine were an- 
nounced in November and December of 1982. In one case the Board 
found faculty to be managers, while in the other case, the Board ruled 
that the faculty did not have managerial authority. 

In College of Osteopathic Medicine and Surgery,*? the Board found 
that the faculty had pervasive authority over institutional policymaking 
and thus were managerial employees. In this decision, however, the 
Board was faced with a unique claim by the union: that whatever author- 
ity the faculty enjoyed was a product of the collective bargaining agree- 
ment, and that decertification of the union (which would make the agree- 
ment unenforceable) would abolish the faculty’s role in governance, 
rendering them clearly nonmanagerial. 

The Board first addressed the extent of the faculty’s governance 
power. The collective bargaining agreement had required that a faculty 
constitution and by-laws be drawn up to create a series of committees to 
which faculty would be elected. This was done, and faculty committees 
deliberated and made recommendations on curriculum, admissions and 
academic standards, and long range planning. Faculty screened and 
recommended candidates for hiring, recommended their initial rank, and 
made recommendations concerning promotions. The Board found that 
the president relied upon tenure recommendations made by the faculty. 
As in several earlier cases, including Yeshiva itself, the frequency with 





41 Loretto Heights Coll., No. 27-CA-6667, slip op. at 29. 
42 264 N.L.R.B. No. 149, 111 L.R.R.M. (BNA) 1680 (1982). 
43 265 N.L.R.B. No. 37, 111 L.R.R.M. (BNA) 1523 (1982). 
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which the administration accepted and acted upon faculty recommenda- 
tions was dispositive. Several of the decision-making areas identified in 
Yeshiva were not discussed: grading policies, class size, enrollment 
levels, tuition rates, budgets, academic calendar and teaching loads. 

With regard to the union’s claim that faculty could not be managerial 
if their power was union-created, the Board commented that Yeshiva 
spoke to the extent of a faculty’s authority, not how that authority was 
granted. In asserting that the faculty were managerial employees 
regardless of the mechanism which gave them such status, the Board 
panel noted that ‘‘If the College removes sufficient authority from its 
faculty members so that they revert to the status of nonmanagerial 
employees, the Board will process a proffered representation petition at 
that time.’’44 In other words, the Board preferred to address a changed 
factual situation if and when it occured at the College rather than to 
limit the application of the Yeshiva doctrine to as-yet non-unionized 
faculties. 

The most recent Board decision applying Yeshiva, Lewis 
University ,45 was announced on December 16, 1982. In finding that the 
faculty at Lewis were not managerial, the Board relied heavily on a col- 
lective bargaining agreement (the ‘‘master contract’’) which delineated 
all governance committees, their responsibilities, and their powers. One 
significant item in the Board’s analysis was an article in the ‘‘master con- 
tract’’ which reserved substantial power and authority for institutional 
policy-making to the administration and trustees. Such powers included 
management of the university’s operations, control of the educational 
program, control of all matters pertaining to faculty hiring, promotion, 
tenure, and evaluation, and other areas of university management. Of 
course, had the Board found the faculty’s authority to be substantial, the 
above-mentioned contract language would not have denied the faculty 
managerial status. However, the Board found that in decision areas 
where faculty participated in any respect, they acted within the restric- 
tions of policies established by the master contract. 

Although the Board found that the faculty’s recommendations re- 
garding faculty hiring were usually followed, the faculty had little 
authority in other decision areas. The dean and president virtually con- 
trolled the curriculum, sabbaticals, the budget, and other policy areas. 
Although an elected faculty committee made promotion and tenure 
recommendations which the administration seldom overruled, the Board 
explicitly refused to characterize such a success rate in promotion recom- 
mendations as an attribute sufficient to connote managerial status. The 
three-member Board majority explained that ‘‘it appears that this com- 
mittee, through the routine use of its professional expertise, submits 
recommendations which are scrutinized by the administration and then 





44 Id. Slip op. at 12. 
45 265 N.L.R.B. No. 157, 112 L.R.R.M. (BNA) 1206 (1982). 
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accepted or rejected.’’46 Furthermore, the Board found both department 
chairs and program directors to be nonmanagerial as well because the ad- 
ministration overruled their decisions and dealt directly with certain 
issues regarding faculty supervision. 

The Board, after a lengthy analysis of the responsibilities and power 
of every faculty committee, concluded that the faculty were not 
managerial employees for two reasons: 


1. In many decisions, the faculty utilize their professional expertise (as op- 


posed to alleged managerial authority) to make routine recommenda- 
tions. 


In other decisional areas, the policies are established and implemented 
pursuant to the master contract.*” 


The Board characterized the faculty’s decision-making power as ‘‘limited 
and routine,’’** and thus insufficient to make them managerial 
employees. 

The Board’s decision in Lewis University appears to depart from the 
analysis of earlier post-Yeshiva cases. Even though the faculty made ef- 
fective recommendations in the area of promotion, tenure, and hiring of 
faculty, the Board found these recommendations to be based on profes- 
sional expertise, not managerial authority, whereas faculty influence in 
promotion, tenure, and hiring had been a significant indicator of 
managerial status in Duquesne University, Thiel College, Ithaca College, 
and College of Osteopathic Medicine and Surgery. Additionally, the 
Board found that the faculty’s participation in governance was cir- 
cumscribed by policies and procedures included in the master contract. 
But faculty, through the union, presumably had substantial influence 
upon the shaping of that master contract, since it was a product of fac- 
ulty-administrative collective negotiations. While faculty authority at 
Lewis University was less pervasive than faculty authority at Ithaca, Du- 
quesne, Thiel, or C.O.M.S. was found to be, the Board did not base its 
findings of nonmanagerial status on a smaller proportion of faculty par- 
ticipation, but rather characterized that participation as routine, cir- 
cumscribed, and based upon professional expertise. 

Another interesting aspect of the Lewis decision is that it is the only 
decision to date which deals with the supervisory status of faculty. Its en- 
tire discussion of this issue is contained in a footnote: 


Based on the record in the instant case, faculty members do not possess the 
required authority and responsibilities to be deemed statutory supervisors. 
Furthermore, the record indicates the faculty members do not make effective 
recommendations with respect to the hiring and change of status of other 





46 Id. Sl. op. at 25. 
47 Id. sl. op. at 37. 
48 Td. 
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faculty members. These areas are at least partially controlled by quantitative 
guidelines set forth in the master contract. . . . The record also fails to 
establish that faculty members spend a sufficient portion of their time direc- 


ting nonunit departmental support personnel so as to render them statutory 
supervisors. *9 


This finding has potential significance because, although the administra- 
tion in Yeshiva had alleged that faculty were supervisors, as well as 
managerial employees, the Supreme Court did not address the super- 
visory issue. 

The ten Board decisions discussed above are important because they 
provide the models used by Regional Directors and Administrative Law 
Judges in subsequent hearings and opinions in higher education faculty 
labor disputes. It does not appear that the Board used the items suggested 
in the General Counsel’s ‘‘Guidelines’’, but rather focused primarily 
upon the policy areas listed in the Supreme Court’s Yeshiva opinion 
(curriculum, teaching loads, budgets, calendar, teaching methods, 
scheduling, admissions, grading, graduation requirements, enrollment 
size, tuition, location of campuses, as well as personnel matters).5° Of 
course, the Board must rely upon the record established during the hear- 
ing below and the factual findings of the regional director or ad- 
ministrative law judge, and appellate arguments before the Board are not 
the usual practice. But, on the other hand, the Board could have criticiz- 
ed opinions of regional directors or administrative law judges, or the 
records upon which their findings were based, for failing to consider cer- 
tain areas of university governance, or, finding the record to be silent on 
the degree of faculty authority in certain areas (e.g. long range planning, 
resource allocation, etc.), could have ruled that the record was insuffi- 
cient to support a finding of managerial status for faculty. The Board has 
take neither of these routes, but has chosen to evaluate faculty authority 
primarily against the policy areas included in the Yeshiva opinion, and, 
in a few cases, a few other decision areas which appear to have been 
analyzed at the initiative of one of the parties. 


FACTFINDING IN THE REGIONS: FURTHER APPLICATION OF THE 
YESHIVA DECISION 


As mentioned earlier, the findings of regional directors and adminis- 
trative law judges are binding only in the region from which the opinion 
issued, and may or may not be approved by ‘the Board on appeal.* 
However, the factual analysis and the evidentiary record built by the par- 
ties at the Regional level may influence future Board decisions and, 





49 Id. Sl. op. at 37, n. 27. 

50 Yeshiva Univ., 444 U.S. at 686. 

51 In two cases, Ohio Northern Univ. and Stephens Coll. (Mo.), the Board reversed 
summary findings by regional directors that faculty were managerial, and ordered hearings 
to be held. CHRON. HicGH. Epuc., September 2, 1981, at 2. 
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ultimately, may affect national labor policy. Therefore, a brief examina- 
tion of four recent opinions issued by regional personnel, three of which 
have not yet been appealed to the Board, provide additional insight into 
how the Yeshiva doctrine has been applied to college faculty. In each of 
these four decisions (Wagner College, University of New Haven, Stevens 
Institute, and Seton Ha!l University), the factfinder determined that 
faculty exercised sufficient authority to be considered managerial 
employees. 

In each of the four regional cases listed above, faculty had unionized 
several years prior to the Supreme Court’s announcement of the Yeshiva 
opinion, a contract was in effect, and in each case the administration 
refused to bargain a successor contract and withdrew recognition of the 
union as the bargaining agent of the faculty. At the University of New 
Haven, the faculty union filed an unfair labor practice claim when the ad- 
ministration, citing Yeshiva, refused to bargain with the faculty.®? After 
twelve days of hearings and extensive briefs, the administrative law 
judge ruled that the faculty were managerial employees and that their 
union, certified in 1976, was no longer recognized as the faculty’s 
bargaining agent. 

The law judge found that New Haven’s faculty made effective recom- 
mendations concerning the hiring of deans and their faculty colleagues, 
elected and evaluated their own department chairs, controlled the cur- 
riculum, and effectively controlled graduate admissions and academic 
standards. He also found that the faculty controlled tenure and promo- 
tion recommendations made to the president, who accepted virtually all 
such recommendations. Faculty also initiated and recommended the ter- 
mination of tenured faculty, controlled sabbatical leaves, and conducted 
grievance hearings, making recommendations ‘‘on behalf of the universi- 
ty.’’53 Faculty also served on the search committee for a new university 
president. 

The law judge found that the faculty at the University of New Haven 
did not control or participate in making fiscal policy, setting tuition, af- 
firmative action policy, or ‘‘broad academic’’ policies. Nevertheless, the 
law judge found that the number and scope of faculty responsibilities at 
the University of New Haven meant that the faculty enjoyed ‘‘a major and 
effective role in the formulation and effectuation of those broad manage- 
ment policies established by its Board of Governors.’’54 

A second regional case in which an ongoing bargaining relationship 
was halted by a Yeshiva claim concerned Wagner College.55 The ad- 





52 University of New Haven, Nos. 39-CA-23, 39-CA-181, and 39-CA-183 (1982). As 
this article was going to press, the full Board affirmed the ruling of the administrative law 
judge that New Haven’s faculty were managerial. CHRON. HIGH. Epuc., September 21, 1983 
at 2. 

53 University of New Haven, Slip op. at 8. 

54 Id. Slip op. at 10. 

585 Wagner College, No. 29-UC-147 (1982). 








1983-84 MANAGERIAL STATUS OF COLLEGE FACULTY 529 


ministration requested a unit clarification hearing, claiming that its full 
time faculty were managerial employees. The regional director agreed 
and revoked the union’s certification. 

The regional director’s opinion attempts to specify the amount of au- 
thority necessary to a finding that faculty are managerial employees. In 
the Wagner College case, the hearing officer found that the administra- 
tion had rejected faculty recommendations on several occasions (i.e. pro- 
motion recommendations, enrollment size, tuition levels, an overseas 
program location, and budgets). In addition, the administration had 
eliminated the physical education department and terminated its tenured 
faculty without consulting the college’s faculty. However, the faculty 
were found to effectively control curriculum, admissions, sabbaticals, 
reappointment and tenure decisions, and they elected their own depart- 
ment chairs. The regional director, in justifying his conclusion that 
Wagner’s faculty were managerial despite the numerous examples of 
unilateral administrative action, explained that the Board has concluded 
that a college’s faculty need not control policy in every area considered 
by the Supreme Court in Yeshiva. The ‘‘ultimate issue,’’ however, ‘‘is 
whether the faculty in issue possess similar authority in the majority of 
critical areas considered by the Court in Yeshiva to be significant.’’5* 
Because the regional director found that faculty influenced a sufficient 
proportion of decisional areas, he ruled that they were managerial 
employees. As in the University of New Haven case and the subsequent 
Board decision in College of Osteopathic Medicine and Surgery,>’ the 
fact that faculty may have gained a significant governance role through 
the very union that was now decertified was immaterial to the decision’s 
outcome. 

Of all the Board and regional opinions discussed in this article, the 
Wagner College opinion based its finding of faculty managerial status 
upon the smallest amount of faculty authority. The opinion suggests a 
lack of understanding about the significance of certain decision areas for 
the ‘‘management’’ of a college. For example, the administration at 
Wagner unilaterally eliminated an academic department and terminated 
its tenured faculty without any faculty consultation. The regional direc- 
tor justified his finding of managerial status for faculty, despite their ex- 
clusion from the termination decisions, by referring to the Duquesne 
case5* where the Board found the law school faculty to be managerial 
despite their lack of effective control over terminations. However, the 
kind of terminations at issue in Duquesne appeared to be individual ter- 
minations (as contracts expired) rather than the dismissal of a group of 
tenured faculty. It does not appear that the regional director appreciated 





56 Id. Slip op. at 17 (emphasis added). 
57 See text accompanying notes 42 and 43, supra. 
58 Duquesne Univ., 261 N.L.R.B. 587 (1982). 
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the significance of terminations occasioned by program elimination to 
the ‘‘management’”’ of a college. 

At Stevens Institute of Technology, the faculty union had been cer- 
tified by the Board in 1976. An administrative law judge ruled, however, 
that Stevens faculty were managerial employees,*? finding that the facul- 
ty controlled curriculum and academic policies (admission, grading, 
graduation requirements), participated in the selection of a new dean and 
a new president, and made effective recommendations concerning new 
buildings, department heads, and faculty hiring, promotion, and tenure. 
The only area in which faculty authority was found to be limited was 
financial policy, but the law judge ruled that such a limitation was insuf- 
ficient to counterbalance the weighty role of the faculty in all other areas. 

The final regional case to be discussed, Seton Hall,®° also terminated 
an ongoing bargaining relationship with the finding that the faculty were 
managerial employees. The regional director found that Seton Hall’s 
faculty effectively controlled curriculum, academic policy on graduation, 
academic majors and graduate admissions. They also effectively recom- 
mended faculty hiring, promotion, and tenure, and had ‘‘substantial in- 
put’? into budgetary decisions and the hiring of administrators.*! 
Although the faculty were found not to control the establishment of new 
programs, enrollment levels, policies on student retention or grading, 
tuition levels, or the location of buildings or schools, the regional direc- 
tor found that the faculty ‘‘by virtue of their professional expertise, ap- 
pear to play a major and effective role in the formulation and effectuation 
of the policies established by the University Senate and the Board of 
Regents which goes beyond the routine discharge of professional 
duties’’.62 The regional director made it clear that Seton Hall’s faculty 
had substantially more influence on the policy process than did the facul- 
ty at Lewis University, whom the Board had found to be 
nonmanagerial.* 

The four regional opinions discussed above are the most recent 
application of the Yeshiva doctrine, and have benefited from a series of 
previous Board decisions from which they obtained guidance. The regional 
decisions demonstrate a close adherence to the Board’s practice of using 
the decisional areas listed by the Supreme Court and comparing faculty 
authority in each instant case to the findings concerning the faculty’s 
authority in Yeshiva. In situations where faculty have less authority than 
was found in Yeshiva, regional factfinders have tended to calculate the 
proportion of areas in which faculty have effective control, although 
neither the proportion of the total areas required for the managerial ex- 





Stevens Institute of Technology, No. 22-CA-10267 (1982). 
Seton Hall University, No. 22-RC-8765, No. 22-RM-599, and No. 22-UC-96 (1983). 
Id. Slip op. at 16. 
2 Id. at 16-17. 
See supra text accompanying notes 43-48. 
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clusion nor the identification of which areas are minimally required is 
apparent from the decisions. 


IMPLICATIONS OF BOARD APPLICATION OF THE 
YESHIVA DECISION 


Analysis of Board and regional action in fourteen higher education 
cases has revealed no attempt by the Board or its regional offices to create 
a model or series of models of managerial job content and the relation- 
ship to faculty governance authority. Consequently, it is not surprising 
that the factfinders in some instances seem to draw different conclusions 
from the same type of facts. In Lewis, for example, the hearing officer did 
not find absolute or dominant faculty control in any area, but the facts in- 
dicated that very few of the faculty’s recommendations for hiring, promo- 
tion or tenure were reversed.* In other decisions, such a high ‘‘batting 
average’ would have produced a finding that that faculty had effective 
authority in these areas. Additionally, no Board opinion has cited 
research or other writings which describe the nature of faculty gover- 
nance roles, nor do the opinions demonstrate that any significant attempt 
has been made to list the areas of potential faculty authority beyond those 
listed in the Supreme Court’s opinion.®® Participation in selecting ad- 
ministrators, determining academic leaves other than sabbaticals, con- 
ducting faculty evaluations, allocating space, developing new facilities, 
determining class size, participating in long-range planning and 
developing new academic programs are new areas which have been 
reviewed in some of the decisions. Table 1 shows the pattern of areas 
reviewed in each decision. 

The opinions further reveal that neither the Board nor regional of- 
ficers have followed the suggestions outlined in the Guidelines issued by 
the General Counsel,** but have adhered closely to the areas of decisional 
authority discussed by the Supreme Court opinion. Most post-Yeshiva 
decisions have not analyzed administrative density, accountability of 
faculty for their ‘‘managerial’’ recommendations, the degree of ad- 
ministrative contributions to ultimate decisions, the degree to which ad- 
ministrators make independent evaluations of decisional situations 
before accepting faculty recommendations, the extent to which faculty 
authority is circumscribed by administrative directives in particular areas 
of decision-making, or the amount of time spent in management versus 
teaching, research or publication. As will be discussed below, the failure 
to consider these factors has produced a series of decisions with a fragile 
conceptual underpinning. 





64 265 N.L.R.B. No. 157 (December 16, 1982). Slip op. at 20, 24, (N.L.R.B. December 
16, 1982). 

65 Yeshiva Univ., 444 U.S. at 686. 

66 Memorandum No. 81-190, (April 10, 1981). 
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The decisions have tended to divide governance and policy-making 
into two areas: ‘‘academic’’ (curriculum, academic policies such as ad- 
missions and graduation standards, grading, course scheduling and staff- 
ing, etc.) and ‘‘beyond the academic sphere’’ (faculty hiring, promotion 
and tenure decisions, administrative hiring, budget, physical facilities, 
and long range planning). The factfinders then compare faculty authority 
at the college or university in question with the Supreme Court’s descrip- 
tion of the faculty role at Yeshiva University. Where the Board or regional 
officer finds unilateral administrative action in any of these areas, a 
determination is made as to whether such administrative power negates 
the pervasiveness of faculty authority overall. It is not possible from 
reviewing the opinions to determine with certainty whether the fact- 
finders were using a decision model which sets out the minimal number 
of decision areas in which a faculty must possess effective control before 
the management exclusion takes effect. Consequently, the boundary is 
not clearly defined and the decisions made at the boundary show the ef- 
fects of this uncertainty. 

Table 1 summarizes the disposition of the fourteen post-Yeshiva 
cases analyzed in this article. It is clear from examining Table 1 that 
Board and regional determinations were not consistent in the number of 
decision areas examined, their significance, or the degree of ‘‘effective 
control’’ necessary to connote managerial status. For example, in most 
cases the Board and regional factfinders did not consider all decision 
areas listed in the Yeshiva opinion: in fewer than half the cases did an 
opinion evaluate faculty participation in determining enrollment levels, 
school location, academic calendar, teaching methods, or grievance 
resolution. Furthermore, new areas of decision-making were added in 
eleven of the fourteen cases, but only two of these ‘‘new’’ decision areas 
were mentioned in more than half the cases. 

The Board’s quantitative approach is apparent when one looks at 
case disposition and the percent of effective decision areas needed before 
a college’s faculty would be deemed managerial. All ‘‘managerial’’ facul- 
ty had effective control in more than 50 percent of the decision areas 
mentioned in each case, with the exception of the Wagner College case, 
which appears to be an anomoly. Furthermore, if the Board and the 
regional factfinders had used the Lewis standard to characterize faculty 
control of promotion and tenure decisions as ‘‘professional’’ rather than 
‘“‘managerial,’’ faculty at two institutions would have dropped below the 
fifty percent of effective control mark, and at no institution would faculty 
have had effective control in more than 76 percent of all decision areas. 
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Table 2. Percentage of ‘‘Effective Control’’ of Faculty 
Found to be Managerial and Nonmanagerial in Fourteen 
Post-Yeshiva Education Cases, by Decision Area 





Managerial Faculty Nonmanagerial Faculty 
(N = 8) (N = 6) 
Yeshiva Decision No. of No. of 
Areas Times Times 
Mentioned | % Effective | Mentioned | % Effective 
Hiring 8 100 6 33 
Promotion 86 
Tenure 100 
Termination 40 
Curriculum 88 
Course Scheduling 
Teaching Loads 
Enrollment Levels 
Grading Policy 
Sabbaticals 
Admissions 
Matriculation Stan- 
dards 
School Location 
Tuition 
Academic Calendar 
Budgets 
Teaching Methods 
Salary 
Grievances 


Additional Deci- 
sion Areas 
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Table 2 describes the pattern of Board and regional analysis of deci- 
sion areas and the percentage of effective control by ‘‘managerial’’ and 
‘‘nonmanagerial’’ faculty in each decision area. For managerial faculty, 
all were found effective in hiring, tenure, and determining matriculation 
standards. Effective control was evidently unimportant in the termina- 
tion of faculty, enrollment, school location, tuition, academic calendar, 
budgets, and salary decisions, for faculty were found to be managerial 
despite their lack of effective control in these areas. In general, particip- 
ation in financial management and resource allocation was discussed in- 
frequently, and when discussed, the absence of faculty effective control 
was not important. 

Faculty determined to be nonmanagerial did not have effective con- 
trol, for the most part, in any decision areas except teaching methods and 
tenure. Fewer decision areas were discussed in the opinions where fac- 
ulty were found to be nonmanagerial, and hiring was the only decision 
area to be mentioned in all of the six cases in which faculty were found 
not to be managers. 

Especially significant in the ten Board decisions has been the degree 
to which the administration accepts faculty recommendations. Most 
cases mention the proportion of faculty promotion or tenure recommend- 
ations accepted by the administration. An administration’s ‘‘systematic 
deference’’ to faculty wishes is probably the most significant criterion 
used by the Board to determine that faculty are managerial employees.®” 
Also of importance in these cases is the role of academic deans and de- 
partment chairs with regard to faculty recommendations; if deans or 
chairs tend to modify or reject faculty recommendations before transmitt- 
ing them to higher levels in the administrative hierarchy, the Board has 
found faculty to be nonmanagerial.** In one instance the Board found 
faculty to be nonmanagerial because policies developed by administrators 
limited faculty action to a few areas in which they merely used their ‘‘pro- 
fessional expertise’’.®® Language in contracts or policy documents which 
either reserved the college’s management to the administration or created 
a significant governance role for faculty was not dispositive unless the fac- 
tual record actually indicated that the language in such documents 
represented the true situation at the college.7° 

Whether or not the faculty role in institutional policymaking had re- 
sulted from its earlier unionization was immaterial,”1 and the suggestion 





67 See Florida Memorial Coll., 263 N.L.R.B. No. 160; 111 L.R.R.M. (BNA) 1547, 1552 
(Sept 20, 1982). See also Ithaca Coll, 261 N.L.R.B. 577 (1982); Thiel Coll., 261 N.L.R.B. 580 
(1982). 

68 See Bradford College, 261 N.L.R.B. 565 (1982). Florida Memorial Coll, 263 
N.L.R.B. No. 160, 111 L.R.R.M. (BNA) 1547, 1552 (Sept. 20, 1982); Loretto Heights Coll, 
264 N.L.R.B. No. 149, 111 L.R.R.M. (BNA) 1680 (Sept 30, 1982). 

69 Lewis Univ., 265 N.L.R.B. No. 157 (Dec 16, 1982). 

70 See id, and Bradford Coll, 261 N.L.R.B. 565 (1982). 

71 See College of Osteopathic Medicine and Surgery, 265 N.L.R.B. No. 37 (Nov. 2. 
1982). 
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was rejected by the Board that the presence of a union and continued an- 
tagonistic administrative-union relationships proved that faculty acted in 
their own interest and thus could not be found to be managerial em- 
ployees.?2 The Board may be correct in disregarding how faculty 
achieved their effective control, but it seems reasonable to expect the 
Board to consider what would happen to the control once the bargaining 
agent departed. If the source of the faculty control achieved in bargaining 
is embodied in a collective bargaining agreement rather than institutional 
regulations, what happens to it if the agreement is now unenforceable? 
The Board seems to be saying that it is the administation’s option—if the 
administration chooses not to continue to implement the faculty author- 
ity to participate contained in the collective bargaining agreement, then 
the faculty must once again seek collective bargaining. The reality being 
ignored is that if faculty authority were deeply embedded in the values 
and regulations of the institution, there would have been no need for the 
collective bargaining process to have created faculty control through the 
contract. 

The Board’s decision to limit its post-Yeshiva analysis in higher 
education cases to the ‘‘checklist’’ of governance areas in the Supreme 
Court opinion raises several troublesome policy implications for higher 
education labor relations. There is no indication, for example, that ad- 
ministrative commitment to deferring to faculty recommendations is im- 
portant; a factual finding that individuals in particular administrative 
roles tend to defer to faculty judgment is sufficient to support a Board 
finding that faculty are managers. This practice suggests that a change in 
administrative behavior or philosophy, occasioned by either changes in 
institutional leadership or difficult financial conditions, could change 
the faculty from managers to ‘‘employees’’, and a new series of hearings 
would be required in order to substantiate the faculty’s loss of power. 
The present Board application of the Yeshiva doctrine means that the 
beliefs and practices of individual administrators may effectively de- 
termine whether or not college faculty are protected by or excluded from 
the National Labor Relations Act. Unfortunately, only at prestigious 
research institutions is it probable that faculty control is firmly enough 
embedded in the value systems of the administration to provide stable 
faculty control. Even at Yeshiva, whose faculty was found to be ‘‘manag- 
ing the enterprise,’’ the administration was subsequently censured by the 
American Association of University Professors for its failure to consult 
with the faculty before terminating programs and firing tenured faculty.” 





72 See Loretto Heights Coll, 264 N.L.R.B. No. 149, 111 L.R.R.M. (BNA) 1680 (Sept. 
30, 1982). 

73 Yeshiva Univ, 67 Academe 186 (1981). Of course, it is clear from both the Yeshiva 
case and subsequent Board decisions (e.g. Wagner College and Duquesne University) that 
the degree of faculty participation in retrenchment decisions is irrelevant to their mana- 
gerial status. 
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The Board’s practice of evaluating the faculty’s proportion of gover- 
nance authority ignores differences in the significance of some decision 
areas. In several cases, the lack of a faculty role in budget decisions was 
held to be insufficient to prevent a finding cf managerial status,”* in a 
regional case, unilateral administrative action in eliminating an entire 
department and firing its tenured faculty was compensated for by the 
faculty’s role in curriculum and tenure decisions.’5 Such a quantitative 
approach by the Board to determining the significance of faculty par- 
ticipation could result in excluding from the Act’s protection faculty who 
participated in many decisions of limited significance, but few decisions 
of importance. The seeming failure to weigh the importance of decision 
areas ignores the reality of institutions of higher education, or, for that 
matter, of any organization. Most organizations, for example, do not 
delegate financial management functions very far down the organiza- 
tional hierarchy.’ If they do, then this would be an important sign of the 
degree of authority held by faculty. But the post-Yeshiva decisions do not 
accord financial management decisions such as tuition or enrollment 
levels much weight, if they are discussed at ali. Rather, the minimum 
decision areas found to be necessary for a finding of managerial status are 
small in number and directly related to the professional expertise of 
faculty (i.e., curriculum, hiring, promotion, and tenure). It appears that 
the Board is confusing managerial status with the more narrow, job- 
related expertise exercised by professionals. 

Since no structural variables (e.g. administrative density, number of 
decision levels above the final faculty committee) were considered by the 
Board, it is still difficult to describe the organizational structure of a 
‘‘mature’’ college or university described by the Yeshiva University opi- 
nion. Administrative behavior and tolerance of faculty views appear to be 
the indicators of faculty managerial status, rather than size, prestige, or 
other structural characteristics. The Board’s inattention to structural 
features of a ‘‘mature’’ institution complicate any attempts to predict 
whether a particular institution will be found to be ‘‘mature’’ and its 
faculty ‘‘managerial’’. 

Finally, the Board may be misclassifying joint decision-making as ef- 
fective control. When the parties to a collective bargaining relationship 
agree to policy changes and benefits embedded in a contract, both sides 
have presumably agreed to the changes. Such joint agreement cannot be 
logically characterized as ‘‘effective employee control.’’ The same is true 
of much of the decision making that takes place in bureaucracies employ- 
ing professionals such as faculty. The managers seek advice from profes- 
sional employees not so much because of a deep-seated belief in demo- 
cratic decision making, but because the professionals’ knowledge and 





74 See, e.g., Duquesne Univ, 261 N.L.R.B. 587 (1982). 
75 Wagner College, No. 29-UC-147 (1982). 
76 H. MINTZBERG. THE STRUCTURING OF ORGANIZATIONS (1979). 








1983-84 MANAGERIAL STATUS OF COLLEGE FACULTY 539 


expertise are necessary to the organization’s decision-making process. 
Consequently, it would be expected that in most instances administrators 
would agree with faculty recommendations because they depend upon 
the knowledge held by professionals. This analysis illustrates the dif- 
ficulty of using the ‘‘batting average’’ approach in analyzing the authority 
of professionals. 

Furthermore, the ‘‘batting average’’ yardstick tends to be ignored 
when a financial crisis occurs. At Wagner College and at Yeshiva Uni- 
versity itself, declining enrollments created a financial crisis which 
motivated unilateral administrative decisions to terminate both programs 
and tenured faculty. In other words, the administration assumed sole 
managerial authority in a time of economic distress. Such actions are not 
unusual in hierarchical organizations. When an organization is facing an 
external crisis, authority often tends to become centralized.””? Should our 
national labor relations policy characterize as ‘‘managerial’’ the authority 
exercised only during periods of economic stability, and withdrawn dur- 
ing times of organizational stress? This policy seems to be the Board’s 
current belief, as reflected in its practice. 

A number of Yeshiva claims remain in the various NLRB regions, and 
the resolutions of these claims will probably resemble the fourteen cases 
described in this article. Furthermore, it does not appear likely that very 
many more faculty at private colleges and universities will attempt to 
unionize because of the formidable expense and time required to fight an 
administration’s Yeshiva claim, and the difficulty in predicting its out- 
come. On the other hand, the financial difficulties predicted for the rest of 
this decade and much of the next’* suggest that labor relations in higher 
education will be unsettled, if not in turmoil, for some time to come. To 
date, Board and regional opinions in Yeshiva claims have resulted in 
neither clear nor effective labor relations policy in higher education; and 
it does not appear likely that the necessary clarification will emanate from 
the Board in the foreseeable future. 





77 Id. at 281. 


78 CARNEGIE COUNCIL ON POLICY STUDIES IN HIGHER EDUCATION. THREE THOUSAND FUTURES 
(1980). 








JUDICIAL DEFERENCE TO 
INSTITUTIONAL AUTONOMY: THE 
IRONY OF YESHIVA AND THE 
FINANCIAL EXIGENCY CASES 


CAREY H. KIRK* 


INTRODUCTION 


In NLRB v. Yeshiva University, the Supreme Court held 5-4 that the 
full-time faculty at private institutions of higher learning are managerial 
employees when their recommendations are normally determinative of 
academic matters. Therefore, such full-time faculty are excluded from the 
coverage and protection of the National Labor Relations Act (NLRA).? 
This exclusion insures that employees who exercise power in the in- 
terests of their employer will have an undivided loyalty to that employer 
unaffected by any union bias. Writing for the majority, Justice Powell 
found that, at Yeshiva, faculty members not only had the power to deter- 
mine the content of their own courses, evaluate their own students, and 
supervise their own research, but also had the authority to determine cur- 
riculum, teaching methods, and matriculation standards.* Since they 
were ‘‘substantially and pervasively operating the enterprise,’’* their 
managerial authority placed them under the ‘‘judicially implied exclu- 
sion for ‘managerial employees’ who are involved in developing and en- 
forcing employer policy.’’® 

The majority’s conception of extensive faculty control at Yeshiva ap- 
pears to be contradicted by the limited legal rights currently available to 
even tenured faculty attempting to resist dismissal for reasons of finan- 
cial exigency. In no reported case of termination for financial exigency at 





* Assistant Professor of Management, University of Northern Iowa; B.A., 1964, 
Princeton; M.A., 1967, University of Virginia; M.A., 1972, Vanderbilt University; J.D., 
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1 444 U.S. 672 (1980). 

2 29 U.S.C. §§ 151-68 (1976 & Supp. IV 1980). 

3 Yeshiva at 686, 690, n. 31. 

4 Id. at 679. 

5 Id. at 682. 
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a public or private college or university has a court found a faculty right 
to take what could be termed a ‘‘managerial’’ role in deciding where 
reductions would be made or which faculty would be dismissed.® 
Ironically, any disadvantages suffered by a faculty excluded as institu- 
tional managers from the coverage of the NLRA would seem to be com- 
pounded by their being additionally deprived of any truly managerial 
role in determining their respective fates in a fiscal crisis. 

To understand how and why faculty members can be instituticnal 
managers for the purposes of the NLRA and simultaneously have no 
managerial prerogatives to determine beforehand what impact a declared 
state of financial exigency might have on them, it is necessary to examine 
the rationales of Yeshiva and the decisions in the financial exigency 
cases. In addition, to measure fully the potential loss which faculty at a 
Yeshiva-type school in a state of bona fide financial exigency could suffer 
from this legal paradox, it is necessary to calculate what such a faculty 
would gain if Yeshiva had been decided differently or the protection of 
the NLRA made available to them. 


BONA FIDE FINANCIAL EXIGENCY 


Exclusive of whatever additional contract protections might be 
negotiated, the limited legal rights that tenured faculty terminated for 
financial exigency currently have stem from judicial recognition that a 
school could well use a claimed fiscal emergency as an excuse or subter- 
fuge to fire a tenured teacher because the institution or the public disap- 
proves of that teacher’s political, philosophical, or religious orientation. 
Financial exigency ‘‘can become too easy an excuse for dismissing a 
teacher who is merely unpopular or controversial or misunderstood—a 
way for the university to rid itself of an unwanted teacher.’’? Thus, a 
tenured professor dismissed for the purported reason of financial exi- 
gency can legally challenge the bona fide nature of the school’s claim. 

What constitutes bona fide financial exigency is, however, a 
disputed question. In its 1982 Recommendations for Institutional Regula- 
tions on Academic Freedom and Tenure (RIR), the American Association 
of University Professors (AAUP) continues to define financial exigency as 
an imminent financial crisis which threatens the survival of the school as 
a whole and which cannot be alleviated by means less drastic than ter- 
mination of tenured faculty.* This definition evidently contemplates that 
the institution would have to be on the brink of closing its doors before it 





6 Lee, Faculty Role in Academic Governance and the Managerial Exclusion: Impact 
of the Yeshiva University Decision, 7 J. COLL. & U.L. 222, 256-58 (1980-81). A simple, but 
unlikely explanation, of course, would be that no Yeshiva-type university has yet declared a 
state of financial emergency. 

7 Browzin v. Catholic Univ., 527 F.2d 843, 847 (D.C. Cir. 1975). 

8 ACADEME, 16a Jan.-Feb. 1983. 
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could dismiss tenured teachers and that it would have had to try less 
drastic measures first.® 

Courts, however, unless the stringent AAUP requirement is actually 
incorporated into the institution’s contract with the faculty member, 
have been generally unwilling to impose it on a school. For example, in 
Scheuer v. Creighton University’® the court held that ‘‘financial exi- 
gency’ as used in the plaintiff’s contract was not restricted to an 
emergency existing in the institution as a whole, and that a financial ex- 
igency in one department is justification enough to terminate employ- 
ment.1! If this were not the standard, the court reasoned, then the con- 
tinual drain of one department’s losses must be permitted to exhaust the 
institution’s assets before tenured employees in that department could be 
released. Following this line of reasoning, other courts have accepted 
financial exigencies which fall far short of the ‘‘survival standard’’ ad- 
vocated by the AAUP. They include: 


legislatively mandated budget reduction necessitat[ing] reducing 
number of faculty members; current $100,000 operating deficit; leg- 
islatively mandated 2.5% budget reduction plus reduced enroll- 
ment; cumulative operating deficits, no cash, loss of credit, de- 
clining enrollments; stipulation that the School of Engineering and 
Architecture was faced with severe budget reductions; . . . six years 
of operating deficits, expendable endowment diminished, declining 
enrollment. !2 


Courts appear to accept an institution’s well-documented assertion of 
moderate fiscal difficulty as constituting a bona fide financial exigency. 
In fact, in the area of higher education, there appears to be only one case 
in which a court, using an institutional survival standard, ultimately 
disagreed with a board of trustees’ finding of financial exigency and en- 
joined the closing of a school. The court found that the school could still 
function because it was ‘‘not bankrupt or near the fiscal disaster point.’’?? 


ADDITIONAL RIGHTS AVAILABLE TO TENURED FACULTY 
THREATENED BY FINANCIAL EXIGENCY 


In addition to requiring bona fide financial exigency, courts have 
also imposed other limitations upon an institution’s power to terminate a 
tenured professor’s services. In construing contracts between private col- 





® Gray, Higher Education Litigation: Financial Exigency, 14 U.S.F.L. REv. 375, 381 
(1980). 

10 199 Neb. 618, 260 N.W.2d 595 (1977). 

11 Td. at 630, 260 N.W.2d at 600, 601. 

12 Gray, supra note 9 at 385, 386. 

13, See Judge Keller’s unpublished opinion enjoining the closing of Wilson College in 
Chambersburg, Pa., Orphans’ Court Division, Court of Common Pleas, 39th Judicial 
District, Franklin County Branch, Pa., Vol. 89, pp. 262-348, cited in Bolger, Dismissal of 
Tenured Faculty Members for Reasons of Financial Exigency, 65 MARQ. L. REV. 347, 387, n. 
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leges and teachers, courts have required that the faculty dismissals be in 
good faith, and one test of good faith is whether the dismissals are 
reasonably calculated to remedy the school’s fiscal emergency. In AAUP 
v. Bloomfield College, the court addressed this point: 


The existence of the ‘financial exigency’ per se does not 
necessarily mean the termination of tenure was proper. The key fac- 
tual issue before the court was whether that financial exigency was 
the bona fide cause for the decision to terminate the services of 13 
members of the faculty and to eliminate the tenure of r: maining 
members of the faculty. Causation and motivation therefore 
emerged as the prime factual issue for determination by the trial 
judge. Was the financial exigency the true bona fide reason for 
adoption of the termination resolution? *4 


Because Bloomfield College had immediately hired twelve non-tenured 
teachers to replace those dismissed, there was credible evidence that the 
thirteen dismissals were not really due to financial exigency but were 
designed to eliminate the school’s formal system of tenure. 15 

Courts have also employed a constitutional approach in restricting a 
state school’s power to dismiss tenured faculty on the basis of financial 
exigency. The Supreme Court has held that statutory or contractual 
tenure status at a public educational institution constitutes a property in- 
terest terminable only in accordance with procedural due process.'® 
Where there is no express contractual provision requiring notice or hear- 
ing, however, courts have afforded only minimal procedural protection 
against dismissals by public institutions. In Johnson v. Board of Regents, 
the court held that, because the dismissal was not based on the teacher’s 
conduct or performance but was necessitated by the Wisconsin leg- 
islature’s decision to reduce the university budget by two and one-half 
percent, state action affected the teacher’s property right only indirectly 
and thus any required procedural due process was minimal.‘” Since the 
decision of the legislature mandated the dismissal of teachers, the school 
needed only to insure fairness in the process that selected individual in- 
structors for termination. This procedure entailed providing the teacher 
with 1) a reasonably adequate written statement of the basis for the initial 
decision to lay off; 2) a reasonably adequate description of the manner in 





41. The lower court in AAUP v. Bloomfield College, 129 N.J. Super. Ct. Ch. Div. 249, 322 
A.2d 846 (1974), found no bona fide financial exigency. The appellate court affirmed the 
judgment, but held that the standard used by the lower court was too stringent. 136 N.J. 
Super. 442, 346 A.2d 615 (1975). 

14 Bloomfield, 129 N.J. Super. Ct. App. Div. at 250, 322 A.2d at 848, aff’d 136 N.J. 
Super. 442, 346 A.2d 615 (1975). 

18 Id. at 260, 322 A.2d 856, 857. 

16 Board of Regents v. Roth, 408 U.S. 564, 577 (1972). 

17 377 F. Supp. 227, 239 (W.D. Wis. 1974), aff'd mem., 510 F.2d 975 (7th Cir. 1975). 
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which the initial decision had been arrived at; 3) a reasonably adequate 
disclosure of the information and data upon which the decision maker 
had relied; and 4) a reasonable opportunity to respond.’* The non- 
adversarial hearing, however, could be confined to a post-termination 
proceeding as long as the teacher was still employed at the time of the 
hearing and could challenge and forestall the non-retention. 19 

In Brenna v. Southern Colorado State College,2° the appellant did 
not challenge the existence of bona fide financial exigency or the pro- 
cedural due process afforded him. Instead, Professor Brenna maintained 
that, because an untenured professor in his department was retained in 
preference to him, the decision was so arbitrary and capricious as to 
violate substantive due process. In reality, Professor Brenna challenged 
the good faith of the college, once again in terms of motive and causa- 
tion, but this time against the background of the Fourteenth Amendment 
rather than the contract theory of the Bloomfield decision. Here, the court 
found that the Constitution did not require the school to use any par- 
ticular selection criteria, as long as the criteria were not arbitrary or 
capricious. The facts were that the school had lost its accreditation in the 
appellant’s area of primary training and expertise, and the untenured 
professor would supposedly give the department more flexibility in what 
courses could be offered. While the court hinted that Professor Brenna 
might have had an action in state court for breach of an implied condition 
in his contract that he be retained in favor of untenured staff, due process 
required no more than that the college offer a rational basis for its deci- 
sion.” 

Thus, unless a faculty member’s contract provides for additional 
legal protection against termination on account of financial exigency, 
tenured faculty at public and private universities alike can expect little 
more than that the financial exigency be bona fide, that there will be 
some rational relationship between the fiscal emergency and their ter- 
mination, that the teachers have notice of the reasons for their dismissal, 
and that they have minimally protective post-termination hearings. 


RIGHTS UNAVAILABLE TO TENURED FACULTY 
THREATENED BY FINANCIAL EXIGENCY 


For purposes of testing the result in Yeshiva against the holdings of 
the financial exigency cases, the legal rights that courts have granted 





18 Id. at 240. 

19 Td. at 239. 

20 589 F.2d 475 (10th Cir. 1978). 

21 Id. at 477. At least one commentator has argued that during a financial crisis it is 
desirable to terminate tenured in favor of non-tenured faculty because recently hired 
teachers are more likely to be women or minorities hired pursuant to affirmative action. 
Vander Waerdt, Affirmative Action and Tenure During Financial Crisis, 11]. L. & EDUC. 507 
(1982). 
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tenured faculty threatened with dismissal for financial exigency are not 
as significant as those which courts have denied to faculty in this posi- 
tion. Courts have consistently resisted demands by teachers?? and faculty 
organizations? that a threatened professor be granted the additional right 
to participate with the administretion in a pre-termination hearing that 
could influence an administrative decision to dismiss or retain that pro- 
fessor. By following Perry v. Sindermann?‘ and its progeny, courts have 
held that institutional hearings prior to the decision to terminate tenured 
faculty are not required by due process even in public institutions. 

Even when school administrators are too untrained or inept to deal 
adequately with fiscal crises overtaking their institutions or have 
themselves been at least partially responsible for those financial exigen- 
cies, they have not been restricted in making decisions to terminate 
tenured faculty as long as their determinations have some rational basis. 
When the City University of New York System suffered a thirteen percent 
budget cut in 1976-77, eight members of the C.U.N.Y. instructional staff 
who were terminated pursuant to a retrenchment pian challenged the ac- 
tion of the State Board of Education, which had formulated the pro- 
cedures for selecting faculty for dismissal. The plaintiffs claimed that the 
action of the Board was arbitrary and capricious because: 


the system managed by [the] defendants was a =a! rife with 
e 


wasteful practices and defendants knew of t impending 
budgetary problems yet did nothing to consult, plan ahead or save 
money ar simply made ‘‘wholesale’’ reductions in the instruc- 
tional staff at the last moment instead of cutting administrative 
costs.?5 


The district court, however, failed to look beyond the immediate ex- 
ercise of the Board’s judgment and found that the Board was acting on 
honest convictions supported by facts and that its decisions were based 
on its good faith perception of the school’s best interest. In the absence of 
ill will, fraud, or collusion, the court refused to interfere.?¢ 

Such deference to school administrations in cases of financial ex- 
igency is not unusual. First, such dismissals do not appear to threaten 
academic freedom, the primary value tenure was designed to protect, 





22 Bignall v. North Idaho College, 38 F.2d 243, 246 (9th Cir. 1976), aff'd 443 U.S. 526. 

23 In its 1982 RIR’s (Recommendations for Institutional Regulations on Academic 
Freedom and Tenure), the AAUP advocates that faculty should participate with the ad- 
ministration in making any decision to terminate tenured teachers as a result of financial ex- 
igency. In an Amicus Brief for Lumpert v. University of Dubuque, 255 N.W.2d 168 (Iowa Ct. 
App. 1977), the AAUP argued that such a procedure would diminish the need for judicial 
review simply because there would be fewer disgruntled faculty seeking judicial interven- 
tion and a consequential increase in institutional efficiency. 

24 408 U.S. 593 (1972). 

25 Klein v. Board of Higher Education, 434 F. Supp. 1113, 1116 (S.D.N.Y. 1977). 

26 Id. at 1118. 
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because in a case of bona fide fiscal emergency, the terminated professor 
cannot be replaced by one with different, more conventional views.?7 
Second, courts have traditionally been reluctant to intervene in the 
operation of institutions where courts have less expertise than the of- 
ficials running those institutions. ‘‘In the area of education, courts have 
applied what has come to be known as the ‘hands off’ doctrine. In the 
academic arena this doctrine finds its basis in the assumption that the 
judicial system should not resolve routine problems of an academic 
nature.’’?® Educators themselves fostered the idea early accepted by the 
courts that educational decisions in the area of academic freedom regard- 
ing who should teach and what they should teach were better left to 
educators without interference by outsiders.?° If the administration of a 
college or university is convinced that the very existence of their institu- 
tion is at stake, courts are not apt to interfere with that conclusion on 
behalf of the faculty. In fact, only one court in such a case has found in 
favor of the tenured faculty challenging their dismissal and ordered 
reinstatement.?° 

Thus, courts will not acknowledge any faculty right to participate in 
pre-termination hearings and are traditionally predisposed to defer to ad- 
ministrative decisions in regard to such terminations. Teachers are 
placed in a situation where not only are tenured faculty denied any right 
of self-determination in a case of financial exigency, but the same faculty 
are routinely denied judicial intervention on their behalf after termina- 
tion. 


““YESHIVA”’ 


Such deference to institutional autonomy is also exhibited in the 
Supreme Court’s decision in the Yeshiva case. The events leading up to 
that decision are by now well known. In 1974, the Faculty Association at 
Yeshiva filed a representation petition with the NLRB seeking a bar- 
gaining unit covering ten of Yeshiva’s thirteen schools. Yeshiva opposed 
the petition, arguing that its full-time faculty, although professional 
employees, were so much a part of the academic decision-making pro- 
cess of the university as to make them supervisors or managers. On 
December 5, 1975, after its examination of the record, the Board con- 
cluded that the governance role of the Yeshiva faculty was not 
significantly different from the faculty role at other universities.** ‘‘At 





27 Krotkoff v. Goucher College, 585 F.2d 675, 679 (4th Cir. 1975). 

28 Note, Constitutional Law—Procedural Due Process for Academic Dismissals, 22 
How. L.J. 713 (1979). See also Board of Curators of the University of Missouri v. Horowitz, 
435 U.S. 78, 90-91 (1978). 

29 Sloviter, Faculty in Federal Court: Decreasing Receptivity? ACADEME, 20 Sept.-Oct. 
1982. 

30 Bloomfield, 129 N.J. Super. 249, 322 A.2d 846. 

31 221 N.L.R.B. 1053, 1054 (1975). 
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Yeshiva University, faculty participation in collegial decision making is 
on a collective rather than [an] individual basis, it is exercised in the 
faculty’s own interest rather than ‘in the interest of the employer,’ and 
final authority rests with the board of trustees.’’32 The Board granted the 
Yeshiva faculty’s petition and directed an election. After the union won 
the election and was certified, the University refused to bargain, and, in 
subsequent unfair labor practice proceedings, the Board ordered the 
University to bargain and sought enforcement in the Court of Appeals, 
which denied the petition. 

The Court of Appeals focused on whether the Yeshiva faculty were 
managers of the University. It held that they were and were therefore ex- 
cluded from the coverage of the NLRA.#? It rejected the Board’s three- 
pronged rationale as ‘‘unsatisfactory,’’34 ‘‘conclusory,’’*5 and ‘‘par- 
ticularly unconvincing.’’3* The court could conceive of no reason why 
managers could not act collectively because ‘‘the policies of a company 
are created by a group (as indeed they usually are by the Board of Direc- 
tors) rather than by an individual. . . .”’3? Second, the court could not see 
from the record why the faculty at Yeshiva was necessarily acting in its 
own interest rather than that of the University because there was little 
evidence that the administration and board of Trustees ever interfered in 
faculty decisions. The decisions themselves were made in the areas of ad- 
mission, curriculum, grading, and graduation requirements, and thus, 
the power of the faculty went beyond the mere exercise of pedagogical 
expertise. In fact, the Court of Appeals found that the Yeshiva faculty was 
‘‘substantially and pervasively operating the enterprise’’?* and that the 
faculty was the school.3° Third, simply because the faculty was subject to 
the ultimate authority of the Board of Trustees, the faculty could still 
qualify for managerial status. Corporations are ultimately operated by a 
Board of Directors, and yet the officers of a corporation are obviously 
managers.?° 

Writing for the majority in the Supreme Court, Justice Powell sub- 
stantially agreed with the Court of Appeals. The Supreme Court 
recognized that the Board was now abandoning the first and third ra- 
tionales that figured in the three-pronged ‘‘litany’’*: it had applied to 
Yeshiva and in previous academic cases, but instead was using the ‘‘col- 





32 Td. at 1054. 

33 NLRB v. Yeshiva University, 582 F.2d 686 (2d Cir. 1978), aff’d 444 U.S. 672 
(1980). 

si . at 700. 


. at 701. 
. at 700. 
. at 698. 
. at 700. 
. at 701. 
444 U.S. at 685. 
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lective authority’ and ‘‘lack of ultimate authority’’ theories to fortify the 
Board’s view that the Yeshiva faculty acts in its own interests and ‘‘to 
contradict the premise that the University is a ‘self-governing 
communit[y] of scholars.’ ’’42 The Board expanded its ‘‘interest of the 
employer’’ rationale to an ‘‘independent professional judgment test’’4? 
that would, when applied to the Yeshiva situation, prevent the faculty 
from coming under the managerial exception. Because both the Board 
and the University agreed that the Yeshiva faculty comprised ‘‘profes- 
sional employees’’ under the NLRA,** the Board could contend that, 
because professional employees are frequently called upon to exercise in- 
dependent judgment, the only important remaining question in deter- 
mining managerial status was whether faculty members were exercising 
judgment in the interest of the employer. If so, the employer both needed 
and expected undivided loyalty. If the employer expected to receive 
nothing more than professional advice, however, the employee should 
retain the protection of the Act.*5 

Justice Powell rejected the Board’s argument that the faculty was ex- 
ercising independent professional judgment in its own professional in- 
terest. Quoting from NLRB v. Bell Aerospace Co., Justice Powell defined 
managerial employees as those who ‘‘formulate and effectuate manage- 
ment policies by expressing and making operative the decisions of their 


employer.’’** More precisely, this meant that ‘‘managerial employees 
must exercise discretion within, or even independently of, established 
employer policy and must be aligned with management.’’4” Powell found 
that the Yeshiva faculty was aligned with management because, even 
though it acted in its own interest, its interests were identical to those of 
the institution: 


Faculty members enhance their own standing and fulfill their professional 
mission by ensuring that the university’s objectives are met. But there can 
be no doubt that the quest for academic excellence and institutional distinc- 
tion is a ‘‘policy’’ to which the administration expects the faculty to adhere, 





42 Id. at 685 n. 20. 

43 Td. at 684. 

44 29 U.S.C. § 152(12)(a) (1976) defines a ‘‘professional employee’’ as one who is 
“engaged in work (i) predominantly intellectual and varied in character as opposed to 
routine mental, manual, mechanical, or physical work; (ii) involving the consistent exercise 
of discretion and judgment in its performance; (iii) of such a character that the output pro- 
duced or the result accomplished cannot be standardized in relation to a given period of 
time; (iv) requiring knowledge of an advanced type in a field of science or learning 
customarily acquired by a prolonged course of specialized intellectual instruction and study 
in an institution of higher learning . . . , as distinguished from a general academic educa- 
tion.’’ § 152(2)(3) does not exclude professional employees from the coverage of the Act. 

45 Sussman, University Governance Through a Rose-colored Lens: ‘‘NLRB v. 
Yeshiva,’’ 1980 Sup. CT. REV. 27, 45, 46 [hereinafter cited as Sussman]. 

46 Yeshiva, 444 U.S. at 682. 

47 Id. at 683. 
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whether it be defined as a professional or an institutional goal.+* 


In addition, even though the faculty was not as accountable to its 
employer as a managerial employee in industry might be, the large 
measure of independence enjoyed by faculty members could only in- 
crease the danger that their divided loyalty would interfere with the effi- 
cient operation of the institution.4® The Yeshiva majority evidently con- 
cluded that ‘‘the university need[ed] protection from the Act more than 
the faculty need{ed] the protection of the Act.’’5° 


THE RESPONSE TO ‘‘YESHIVA’”’ 


Both the assumptions and reasoning upon which the Yeshiva majority 
based its conclusions were subjected to a vigorous attack by the dissent 
and have encountered heavy fire from numerous commentators. The 
result in Yeshiva has been called everything from ‘‘surprising’’s' to 
“‘uncertain’’5? to ‘‘absurd.’’53 Critics have faulted Justice Powell’s ap- 
plication of the two-prong test to determine the Yeshiva faculty’s align- 
ment with management. While it is possible to understand from the 
record presented by the University* that the institutional interests of the 
Yeshiva faculty might be substantially identical to those of the employer, 
it is difficult to see how the faculty is responsible to the administrative 
hierarchy so as to be as accountable to the employer as the industrial 
analogy demands. As the Court noted, ‘‘[T]raditional systems of col- 
legiality and tenure insulate the professor from some of the sanctions ap- 
plied to an industrial manager who fails to adhere to company policy.’’55 
But “‘in an ingenious perversion of meaning, . . . [Justice Powell] con- 
cluded that the administration’s necessary reliance on faculty advice and 
the independence of the faculty from administration control combine to 
make the problem of divided loyalty particularly acute for a university 
like Yeshiva.’’5* Then, to explain this skewing of the test for alignment 
with management, the Court concluded, ‘‘[T]he analogy of the university 





48 Td. at 688. 

49 Id. at 689-90. 

50 Sussman, supra at 43. 

51 Bodner, The Implications of the Yeshiva University Decision for Collective 
Bargaining Rights of Faculty at Private and Public Institutions of Higher Education, 7 J. 
Cott. & U.L. 78 (1980-81). Mr. Bodner, however, is basically in agreement with the 
decision. 

52 Osborne, The Need for Legislation after ‘‘Yeshiva,’’ 9 J.L. & EDuc. 465 (1980) 
{hereinafter cited as Osborne]. 

53 Benson, To Bargain or Govern: The Impact of ‘‘Yeshiva’’ on Private and Public 
Sector Collective Bargaining in Higher Education, 7 OHIO N.U.L. REv. 259, 271 (1980). 

54 Osborne, supra note 52, at 473, points out that, because the Yeshiva faculty 
thought that the claimed managerial or supervisory status of an entire faculty was a dead 
issue, it did not attack the University’s case as vigorously as it might have. As a result, the 
conclusory testimony of University administrators went largely unchallenged. 

55 444 U.S. at 689. 

56 Osborne, supra note 52, at 472. 
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to industry need not, and indeed cannot, be complete.’’5”? But while the 
Court is ready to recognize that the correspondence between the in- 
dustrial world and the academic world is imprecise,** it does not hesitate 
to impose, when necessary, that analogy on the school. 


The controlling consideration in this case is that the faculty of Yeshiva 
University exercise authority which in any other context unquestionably 
would be managerial . . . to the extent the industrial analogy applies, the 
faculty determines within each school the product to be produced, the terms 
upon which it will be offered, and the customers who will be served.*® 


One commentator has paraphrased the Court’s reasoning thus: ‘‘ ‘The in- 
dustrial analogy applies to the extent it applies, and to the extent it 
doesn’t apply it doesn’t, and therefore faculty are management.’ ’’®° 

In addition, the Yeshiva decision appears overly idealistic. Writing 
for the dissent, Justice Brennan pointed out that the Yeshiva faculty’s 
election of the union to serve as its representative in future negotiations 
with the administration indicated that the faculty did not perceive its in- 
terests to be aligned with management.*! The dissent also discerned that 
the majority was unrealistic in not recognizing that, even at Yeshiva, the 
administration applies its own distinct perspective to faculty 
recommendations, a perspective based on fiscal and other managerial 
policies that the faculty plays no part in developing.*®? 

Finally, the Yeshiva decision is contradictory at many other points. 
There is a tension throughout between the majority’s generalized view of 
the collegiality of the ‘‘mature’’** university where decision-making is 
shared by faculty and administration and the court’s insistence that the 
decision rests on the specific facts at Yeshiva alone.** The majority in- 
dicates that ‘‘traditions of collegiality continue to play a significant role 
at many universities,’’*5 but concludes in a footnote ‘‘that there may be 
institutions of higher learning unlike Yeshiva where faculty are entirely 
or predominantly non-managerial.’’®* 


‘*YESHIVA’’ IMPACT ON MANAGERIAL FACULTY 
THREATENED BY FINANCIAL EXIGENCY 


Assume arguendo that the majority’s reasoning in Yeshiva is flawed 
and the opinion ignores the realities of academic life. Would tenured 





57 444 U.S. at 689. 
58 Id. at 680-81. 
59 Id. at 686. 
60 Finkin, The ‘‘Yeshiva’’ Decision: A Somewhat Different View, 7 J. COLL. & U.L. 
321, 325 (1980-81). See also the dissent in Yeshiva, 444 U.S. at 694. 
61 Yeshiva, 444 U.S. at 702. 
62 Id. at 697. 
Id. at 680. 
Id. at 689 n. 29. 
Id. at 680. 
Id. at 690 n. 31. 
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faculty at any private college or university be any better off, if, during a 
declared state of fiscal emergency, the protection of the NLRA was made 
available to them? Termination of employment by itself does not fall 
within the Supreme Court’s interpretation of what constitutes, under the 
Act, subjects for mandatory bargaining—‘‘wages, hours, and other terms 
and conditions of employment.’’®” As a consequence, faculty threatened 
by dismissal for reasons of financial exigency would not be able to 
bargain to impasse or strike to guarantee their participation in the ter- 
mination process.®® 

The Court has also concluded that an economically motivated deci- 
sion to close part of a business is not a mandatory subject of bargaining.®® 
By analogy, a university’s decision to terminate an entire educational 
program or department because it constituted a financial drain on the 
school would not be a mandatory subject. It would appear, then, that an 
opposite result in Yeshiva would not have improved the rights 
managerial faculty currently have to resist termination, even when their 
departments or programs are discontinued.7° 

On the other hand, the Supreme Court has stated that a nonman- 
datory subject of bargaining may be raised at the bargaining table, unless 
it is illegal, and the parties may incorporate it into an enforceable collec- 
tive bargaining agreement.”! A collective bargaining agreement 
negotiated between a faculty union and its employer could contain a pro- 
vision requiring faculty participation in formulating termination deci- 
sions, and the faculty could strike to enforce it. Moreover, the effects of 
an employer’s decision to close a part of its operations is a mandatory 
subject of bargaining.”? Negotiating behind the shield of the NLRA, a 
faculty might insist, in the event of discharge pursuant to program or 
department elimination, that their contract contain provisions for 
severance pay or for retraining and/or reemployment by the school.’ 





67 Fibreboard Paper Products Corp. v. NLRB, 379 U.S. 203, 223 (1964) (Stewart, J., 
concurring). 
68 NLRB v. Borg-Warner Corp., 356 U.S. 342 (1958). 


69 First National Maintenance Corp. v. NLRB, 452 U.S. 666, 686 (1981). 

70 The Court in First National Maintenance Corp., 452 U.S. at 681, acknowledged 
that the union might be able ‘‘to offer concessions, information, and alternatives that might 
be helpful to management or forestall or prevent the termination of jobs,’’ but it refused to 
guarantee this union input by requiring bargaining over the closing decision. In Johnson v. 
Board of Regents, 377 F. Supp. 227, 238 (W.D. Wis. 1974) the court also indicated that 
faculty participation in lay offs and program terminations would be wise in terms of ‘‘sound 
university administration,’’ but similarly refused faculty any right to pretermination hear- 
ings. 

71 First National Maintenance Corp., 452 U.S. at 675, n. 13. 

72 Id. at 681. 

73 The value of retraining cannot be overemphasized. In both Browzin and Krotkoff, 
the contracts of the discharged faculty members contained provisions requiring their 
respective universities to find them alternate suitable positions, but neither professor was 
rehired. Evidently there were no substitute positions for which either was suited. See 
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Not only is bargaining over the effects of a decision to close part of an 
employer’s operations mandatory, but such bargaining must be con- 
ducted in a meaningful manner and at a meaningful time.’ Faculty 
would seem to be entitled to adequate notice of the closing, and a univer- 
sity administration would have a continuing duty to supply information 
necessary to the faculty union’s proper performance of its bargaining 
duties, both before and after the closing.’5 

Thus, the result in Yeshiva harmed managerial faculty threatened 
with dismissal for reasons of financial exigency in two ways. First, the 
decision, by depriving them of NLRA protection, denied these teachers 
an opportunity to acquire additional rights to participate in the 
dismissal process through discretionary bargaining. Second, the deci- 
sion deprived them of the mandatory right to bargain over the effects of 
such dismissals, at least when those terminations constitute a partial 
closing of university operations under the holding of First National 
Maintenance Corporation. 

It is still possible, of course, that Yeshiva as it stands could afford 
the faculty at a Yeshiva-type school the opportunity to bargain under the 
aegis of the NLRA. Under ordinary circumstances the faculty at such a 
school would not have the protection of the NLRA because of its 
managerial status, but that status itself is, according to the majority, 
dependent on the inseparability of faculty and university interests. A 
declaration of financial emergency even at the most ‘‘mature’’ or col- 
legial of institutions would necessarily sever faculty interests from those 
of the administration and perhaps deprive the faculty of its managerial 
status. As a result, the reasoning in Yeshiva might guarantee university 
faculty a right to unionize as a self-protective measure in a financial 
crisis. 

The preliminary indications, however, indicate this right will not 
materialize. While the Board has not, since Yeshiva, had the oppor- 
tunity to consider a faculty union petition or a university’s Yeshiva 
claim in the context of financial exigency, Board reactions to institu- 
tional Yeshiva claims against faculty appear to indicate that the answer 
to the question ‘‘in whose interests does the faculty act?’’ no longer 
determines the result. One commentator has noted: ‘‘The key test for re- 
solving the managerial status of faculty will depend on the appearance 
of authority and how valid that perception is.’’”* For example, the Board 
in finding the managerial classification applicable to the Duquesne 
University Law School Faculty”? acknowledged that the Duquesne 





Clague, ‘‘Jiminez v. Almovodar’’: Program Discontinuance as a Cause for Termination of 
Tenured Faculty in Public Institutions, 9 Epuc. L. Rep. (West) 805, 814 (1983). 

74 First National Maintenance Corp., 452 U.S. at 675, 681-82. 

75 Id. at 682. 

76 Douglas, Distinguishing ‘‘Yeshiva’’: A Troubling Task for the NLRB, 34 Las. L.J. 
104, 109 (1983). 

77 Duquesne University of the Holy Ghost, 261 N.L.R.B. No. 85 (1982). 
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faculty did not possess the degree of managerial authority found at 
Yeshiva. While the Yeshiva faculty could make effective recommenda- 
tions to the dean concerning terminations, at Duquesne, faculty votes 
failed on several occasions to save teachers from termination by the ad- 
ministration. In addition, when a Duquesne faculty member appeals his 
or her termination, the faculty has no role in the appellate process. The 
Board, however, did not find this situation determinative because Du- 
quesne faculty exercised enough significant authority in ways parallel to 
the Yeshiva faculty to warrant its exclusion from the protection of the 
NLRA. Thus, it would seem that even at universities where faculty 
possess less power than the Yeshiva faculty and have interests distinctly 
separate from those of the administration, unilateral termination of 
teachers during a fiscal crisis would not trigger the protection of the Act. 


CONCLUSION 


To the extent the loss of NLRA protection reduces faculty power to 
influence administrative decision making, Yeshiva is consistent with 
the uniform conclusion of the financial exigency cases. Paradoxically, 
however, Yeshiva achieves its result by portraying a university faculty 
as an autonomous authority possessing extensive managerial influence. 
There is no evidence to date that even in a declared state of bona fide 
financial exigency, faculty at a Yeshiva-type school would have any 
more right to bear upon administrative decision making than would the 
faculty at any other college or university. 

The legal tension apparent in this juxtaposition of Yeshiva and the 
financial exigency cases stems mainly from an overriding judicial 
deference to the autonomy of institutions of higher learning, a deference 
often exercised in the cause of preserving academic freedom. It remains 
to be seen, however, during the present financial crisis in higher educa- 
tion,”® what poses a greater threat to the ideal of academic freedom: con- 
sistently depriving teachers of legal power to influence administrative 
determinations affecting faculty dismissals or guaranteeing teachers a 
more extensive role in such deliberations? Autonomous administrative 
decision making may in fact increase the survival rate of financially 





78 The cover of a recent number of ACADEME, Jan.-Feb. 1983, was emblazoned with the 
words, Hard Times. Its first page described the present state of higher education from an 
academic point of view. 

In many colleges and universities across the country, the current economic reces- 
sion, combined with a decline in the traditional student population, means severe 
financial hardships, drastic cut-backs in programs, and painful reductions in 
academic personnel. It also means dangerous threats to the progress of research, 
to the development of new generations of scholars and teachers, and to the suc- 
cess of many fledgling affirmative action programs. And it means direct or 
implicit threats to the previous academic principles of tenure and faculty gover- 
nance, creating an atmosphere in which academic freedom, the cornerstone of 
higher education, becomes imperiled. 
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threatened institutions. There is, on the other hand, also a danger that 
even those schools that withstand the present emergency will be staffed 
by the survivors of a group of educators demoralized and alienated by 
their powerlessness in the face of crisis. 








STUDENT RATINGS AS A FACTOR IN 
FACULTY EMPLOYMENT DECISIONS 
AND PERIODIC REVIEW 


GERALD M. GILLMORE* 


INTRODUCTION 


Employment decisions regarding faculty within institutions of 
higher learning are almost universally based on the competence and 
diligence with which faculty perform in three related roles: research, 
teaching, and service to the institution and to the wider community. The 
relative weights placed on these three roles depends upon the institution, 
and upon the discipline within the institution. Nonetheless, institutions 
of higher learning almost uniformly attach high importance to the 
teaching role, although often times that high value is more in the ideal 
than in reality.’ It is difficult to imagine a serious faculty evaluation 
scheme or set of criteria which lack a teaching component. 

Faculty member ratings by the students who are enrolled in that per- 
son’s course have become a very prevalent,? but controversial, means by 
which information about teaching is obtained. There are at least three 
reasons for the prevalence of student ratings. First, allowing students to 
rate their teachers provides them with a legitimate and a satisfying role in 
evaluating their educational experiences and those who provide them. 
Furthermore, there are political benefits to be gained from soliciting stu- 
dent opinion. It has been stated that ‘‘the explosive growth of student 
ratings is directly attributable to the campus unrest in the 1960’s.’’3 





* B.A., Wheaton College, 1963; M.A., Michigan State University, 1969; Ph.D., 
Michigan State University, 1970. Director, Educational Assessment Center. Associate Pro- 
fessor, Psychology, University of Washington. 

The author wishes to thank Steven Olswang and Craig Scott for their assistance in the 
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1 Major research universities, and universities which wish to increase their status as 
major research universities, tend to attach greater importance to the faculty’s research pro- 
ductivity, relative to its teaching and service contributions. Teaching is strongly preemi- 
nant in private colleges and smaller public colleges. See P. SELDIN, SUCCESSFUL FACULTY 
EVALUATION PROGRAMS (1980) [hereinafter cited as SELDIN]. 

2 Id. at Chapter 2. 

3 SELDIN, supra note 1, at 36. 
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Second, students, by their very nature, are the most extensive 
viewers of the instruction, and, therefore, are in a unique position to 
judge the quality of the course and the instructor’s performance. These 
judgments can be gained in a reasonably efficient manner, since the 
students are already gathered together by reason of the regular class ses- 
sion and can be polled without a major loss of class time.* Furthermore, 
student time is not nearly as highly valued as faculty or other professional 
time, and the collection of student opinion in this regard is relatively in- 
expensive. 

The third reason for using student faculty evaluations is reliability, 
the consistency with which students rate the class. This topic will be 
covered in greater depth subsequently.® At present, it is sufficient to note 
that the reliability of ratings depends upon, among other things, the 
number of raters upon which an average rating is based. Just as the more 
times one measures a board before cutting, the more likely it will be cut to 
the correct length, so too the more raters one has rating a class, the more 
precise the resulting average across those ratings is likely to be. In the 
case of student ratings there are usually enough students available in a 
class to assure a reliable rating of a teacher. 


THE LITIGATION OF NEGATIVE EMPLOYMENT DECISIONS 


The 1970’s and 80’s have brough a ‘‘boom in litigation by faculty 
challenging negative employment decisions .. . .’’6 


An uninhibited evaluation of a colleague’s professional competence became 
increasingly hazardous within colleges and universities during the 1970’s. 
For several reasons, a decision to deny any educator promotion or tenure or 
to terminate his or her employment is now more likely to result in legal ac- 
tion than in previous years.’ 


Four key areas have been listed as giving birth to these suits:* finan- 
cial exigency, the requirements of Title VII of the Civil Rights Act of 1964,9 





4 A typical student ratings administration expends about 20 minutes. 
5 See infra pp. 562-63. 
6 R. HENDRIKSEN & B. LEE, ACADEMIC EMPLOYMENT AND RETRENCHMENT: JUDICIAL REVIEW 
AND ADMINISTRATIVE ACTION, ASHE-ERIC Research Report #8 (1983) [hereinafter cited as 
HENDRICKSEN & LEE]. 
7 Stevens, Evaluation of Faculty Competence as a ‘‘Privileged Occasion.’’ 4 
J.C.U.L. 281, 281 (1977). 
8 HENDRICKSEN & LEE, supra note 6. 
® The Civil Rights Act of 1964, as amended by the Education Amendments of 1972, 
states that: 
(a) It shall be an unlawful employment practice for an employer to fail or 
refuse to hire or to discharge any individual, or otherwise to discriminate against 
any individual with respect to his compensation, terms, conditions, or privileges 
of employment, because of such individual’s race, color, religion, sex, or national 
origin; (2) to limit, segregate, or classify his employees or applicants for employ- 
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Title IX of the Educational Amendments of 1972,'° and the Equal Pay 
Act.11 


In spite of increased legal action, the courts have seldom ruled in 
favor of the faculty litigant.12 Nonetheless, there is an increased will- 
ingness on the part of the courts to intervene. One can note, for example, 
the 1978 repudiation by the Second Circuit of the U.S. Court of Appeals of 
its anti-interventionist position of only four years earlier.13 The U.S. 
Court of Appeals for the Third Circuit further strengthened this interven- 
tionist position in a more recent opinion: 


The fact that the discrimination in this case took place in an academic 
rather than commercial setting does not permit the court to abdicate its 
responsibility to insure the award of a meaningful remedy. Congress did not 
intend that those institutions which employ persons who work primarily 





ment in any way which would deprive or tend to deprive any individual of 
employment opportunities or otherwise adversely affect his status as an 
employee, because of such individual’s race, color, religion, sex, or national 
origin. 

42 U.S.C. § 2000e (1976). 

10 Title IX of the Education Amendments of 1972 states that: 

No person in the United States shall, on the basis of sex, be excluded from 
participation in, be denied the benefits of, or be subjected to discrimination under 
any educational program or activity receiving Federal financial assistance. 

20 U.S.C. § 1681 (1976). 

11 The Equal Pay Act states: 

Sec. 3 (d) (1) No employer having employees subject to any provisions of this 
section shall discriminate, within any establishment in which such employees are 
employed, between employees on the basis of sex by paying wages to employees 
in such establishment at a rate less than the rate at which he pays wages to 
employees of the opposite sex in such establishment for equal work on jobs the 
performance of which requires equal skill, effort, and responsibility, and which 
are performed under similar working conditions, except where such payment is 
made pursuant to (i) a seniority system; (ii) a merit system; (iii) a system which 
measures earnings bv quantity or quality of production; or (iv) a differential based 
on any other factor other than sex; provided that an employer who is paying a 
wage rate differential in violation of this subsection shall not, in order to comply 
with the provisions of this subsection, reduce the wage rate of any employee. 

29 U.S.C. § 206(d) (1976). 

12 After examining the last decade of litigation over faculty employment dis- 
putes, it is clear that, although the potential for judicial intervention in academic 
decision-making is undeniable, such intervention has occurred infrequently. 
Despite the need to review peer evaluations in cases where faculty have alleged 
discrimination by the college, courts have rarely overturned faculty peer determi- 
nations; in such instances, the court has found evaluators’ misconduct to have 
been flagrant. 

HENDRICKSEN & LEE, supra note 6. 

13 Compare Faro v. N.Y. Univ., 502 F.2d 1229 (2d Cir. 1974) (holding that it would be 
inappropriate to subject faculty appointments to federal court supervision) with Powell v. 
Syracuse Univ., 580 F.2d 1150 (2d Cir. 1978), cert. denied, 439 U.S. 984 (1978) (suggesting 
that the ruling in Faro has been pressed beyond reasonable limits). 
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with their mental faculties should enjoy a different status under Title VII 
than those which employ persons who work primarily with their hands. 4 


It 1s of particular interest to focus attention upon court procedures 
under Title VII cases, which is the most prevalent route taken by litigants 
contesting negative employment decisions in higher education. Recent 
precedent has established a three-part order of proof for these cases.15 
First, the plaintiff must establish a prima facie case that discrimination 
may have been the motivating factor for the negative employment deci- 
sion.’® Second, the institution must then produce evidence that a legiti- 
mate and nondiscriminating reason existed which motivated the deci- 
sion. It is at this second evidentiary stage that student ratings have 
become relevant in certain prior cases.'” It has been implied that student 
ratings can be relevant in Title VII cases, as the institution produces 
evidence of nondiscrimination. 1* 


The U.S. Supreme Court has stated emphatically that it is not necessary for a 
defendant college to prove complete absence of a discriminatory motive in 
reading the negative employment decision. Rather, the college needs only to 
show a neutral reason, such as inadequacies in the plaintiff scholarship, 
teaching, or college service, was a factor in the decision [Sweeney v. Board 
of Trustees of Keene State College, 439 U.S. 24, 25 (1978)]. Generally, if the 
college can provide evidence that the plaintiff was a poor or marginal 
teacher or scholar, by using evaluations of that teaching or scholarship, or by 
presenting testimony concerning the plaintiff’s performance, the college can 
establish that some factor other than discrimination motivated the negative 
decision.1® 





14 Kunda v. Muhlenberg College, 621 F.2d 532, 550 (3d Cir. 1980). 

15 Lee, Balancing Confidentiality and Disclosure in Faculty Peer Review: Impact of 
Title VII Litigation, 9 J.C.U.L. 279, 288 (1982-83) [hereinafter cited as Lee]. 

16 [T]he plaintiff must satisfy a four-part test to prove a prima facie case of dis- 

crimination .. . . [T]he plaintiff must show: 
1. That he or she belongs to a previously underrepresented class protected by 
Title VII; 
2. That the plaintiff sought and was qualified fo. reappointment or promotion; 
3. That the plaintiff was not reappointed or promoted; 
4. That, in reappointment cases, the college sought applicants of similar qualifi- 
cations as plaintiff to fill plaintiff’s position or, in the case of promotion, the 
employer had promoted other persons possessing similar qualifications at approx- 
imately the same time. 

Id. at 288 (citing Smith v. Univ. of N.C., 632 F.2d 316, 332 (4th Cir. 1980)). 

17 Chung v. Park, 514 F.2d 382 (3rd Cir. 1975), cert. denied, 423 U.S. 948 (1975) (stu- 
dent concern about the quality of a professor’s teaching was one basis upon which the pro- 
fessor’s employment was terminated). 

18 See, e.g., Lieberman v. Gant, 474 F. Supp. 848 (D. Conn. 1979), aff’d, 630 F.2d 60 
(2d Cir. 1980); Johnson v. Univ. of Pitts., 435 F. Supp. 1328, 1336 (W.D. Pa. 1977); Dyson v. 
Lavery, 417 F. Supp. 103, 111 (E.D. Va. 1976); Jawa v. Fayetteville State Univ., 426 F. 
Supp. 218 (E.D. N.C. 1976); Peters v. Middlebury Coll., 409 F. Supp. 857, 860 (D. Vt. 1976). 

19 HENDRICKSEN & LEE, supra note 6. 
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Student ratings may alsu be relevant in the third stage of proceedings 
in which a plaintiff must ‘‘show that the legitimate, nondiscriminatory 
reason articulated by the defendent college was actually a pretext, and 
that the actual motivation for the decision was a discriminatory one.’’?° 
The validity of student ratings may be an issue insofar as the defendant’s 
case has been based on deficient teaching by the plaintiff, as indexed, at 
least partially, by student ratings. It is only fair to note, however, that 
thus far the courts have tended not to question criteria for promotion or 
dismissal. ‘‘Generally speaking, courts are more likely to review the 
fairness or reasonableness of the application of the decisional criteria 
rather than evaluating the relevance or appropriateness of the criteria 
themselves.’’?1 

The courts have, however, emphasized the importance of careful 
documentation and the application of uniform procedures. In order to 
meet Title VII mandates, ‘‘[t]he institution should thoroughly examine its 
criteria for tenure . . . . Tenure criteria should be stated as explicitly and 
objectively as possible .. . . Finally, tenure procedures should be clear 
and uniformly followed.’’22 Stated simply, ‘‘[c]olleges need to be able to 
justify the employment decisions they reach by clear data and careful 
documentation.’’2% 


The notion of clear data and careful documentation has been taken 
one step further by the argument that periodic performance review is not 
inconsistent with either tenure or academic freedom.?4 Such a practice, it 
has been claimed, ‘‘would also result in a sensible and constructive alter- 
native to the other and more drastic measures institutions have at their 
disposal to resolve problems of faculty decline and institutional inflex- 
ibility.’’2 

If student ratings are to qualify as evidence in support of faculty 
employment decisions, questions concerning their reliability and validity 
must be addressed. 


STUDENT RATINGS RESEARCH 


The educational research literature is replete with articles on the 
topic of student ratings. Furthermore, the research reported in the large 
majority of these articles has a higher education setting. But the size of the 
empirical research base has not provided the clarity that one might ex- 
pect, primarily because most of this research has been conducted in ac- 
tual college classrooms, as opposed to controlled laboratory settings, with 





20 Id. 

21 Td. 

22 LaNoue, Tenure and Title VII, 1 J.C.U.L. 206, 218-19 (1974). 

23 HENDRICKSEN & LEE, supra note 6. 

24 Olswang & Fantel, Tenure and Periodic Performance Review: Compatible Legal 
and Administrative Principles, 7 J.C.U.L. 1 (1980-81). 

25 Id. at 19. 
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little control over the setting, teaching style, course content, and the 
myriad of other factors entering into an actual classroom experience. 
Even so, some important patterns and consistencies have emerged bear- 
ing significantly on the question of the efficacy of student ratings results 
as a factor in facuity employment decisions and periodic review. These 
findings are summarized below. 


Reliability 


Reliability is a favorite topic among measurement specialists. It refers 
to the consistency with which an attribute of an object is measured. To in- 
dex reliability, multiple measures of the attribute for each of a number of 
objects are required. A reliability index is inevitably some function of the 
amount of variability in the measures across the objects, relative to the 
amount of variability in the measures within the objects. In a theoretically 
perfect situation, all measures of an attribute of the same object would be 
equivalent, but measures of that attribute across different objects would 
differ. 

Reliability is fundamental to measurement in general, and in student 
ratings in particular, because without reliability, measures are capricious 
and can evince no systematic relationship to any underlying factors or 
dimensions. To say that a measure is unreliable is equivalent to sug- 
gesting that each repeated measurement on an object is unrelated to that 
which preceded it. In the present case, it would imply that if the identical 
course were taught to a different set of students, the resulting ratings 
would bear no relationship to the original ratings. 

A variety of methods have been used to assess the reliability of stu- 
dent ratings.2 Discussion of these specific methods would require an un- 
necessary level of technical detail, however, and their results have been 
very similar.?7 It is important, though, to reintroduce the requirement of 
multiple measures for reliability calculations. In student ratings, the 
students within a class are considered as multiple, independent raters for 
that class.28 As more students rate a given class, the reliability of the 
average rating for that class increases in a systematic way.?° Studies have 





26 Six district classes of techniques for estimating the reliabilty of student ratings are 
listed in Feldman, Consistency and Variability Among College Students in Rating Their 
Teachers and Courses: A Review and Analysis, 6 RESEARCH IN HIGHER EDUC. 223 (1977) 
{hereinafter cited as Feldman]. 

27 Id. at 225-28. 

28 The different items on the student ratings form can also be considered as a source of 
multiple measures along with the students within the class. The functions which student 
ratings perform, and the relationship among items are such as to render multiple items of 
much less importance than multiple raters. See Kane, Gilmore, & Crooks, Student Evalua- 
tion of Teaching: The Generalizability of Class Means, 13 J. OF EDUC. MEASUREMENT 171 
(1976). 

29 Technically, error variance reduces as a function of the square root of the number of 
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consistently demonstrated that ratings by small classes, with ten or fewer 
students, tend to demonstrate low or marginal reliability and, in and of 
themselves, probably do not justify major decisions. Larger classes (those 
of fifteen or more students) demonstrate reasonable reliability, while 
classes of forty or more yield highly reliable mean ratings.3° 

While most reliability studies are based on the class as a unit of 
analysis, reliability as to the differences among teachers is actually a more 
important consideration in employment decisions. Insofar as the actual 
courses taught makes a systematic difference in the ratings received, 
reliability estimates for classes will overestimate reliability estimates for 
teachers. Furthermore, if student ratings were heavily influenced by the 
course taught, relative to the influence of the teacher, one could easily 
argue that poor ratings were caused by unfavorable course assignments 
rather than by poor teaching performance. 

A few studies have been done in which the teacher and the course ef- 
fects have been separated.*1 According to those stud.cs there is little 
evidence that the course itself, independent of who teaches it, greatly in- 
fluences student ratings results. It is more difficult to assess the impor- 
tance of an interaction between teachers and courses; that is, the extent to 
which some teachers are more highly rated in some courses than in 
others, while other teachers have the opposite experience. Even so, the 
teacher alone appears to be the more important factor. 

It has been suggested that for employment decisions concerning a 
teacher, ratings from five to ten classes should be used for reliable ratings 
if class sizes average twenty or more students.32 Smaller class sizes would 
increase that requirement somewhat. Although the course itself is not a 
major factor, one would be best served in obtaining a reasonable sample 
of different courses from those the faculty member would be expected to 
teach during his or her career. If the faculty member is expected to teach 
only a small set of different courses, then ratings should be gathered from 
all or most of those courses to arrive at a reliable assessment of student at- 
titude. 


Validity 


Given adequate class sizes and an adequate sample of classes, it is 
likely that the resulting average student rating for a teacher will be 
reliable. However, reliability, though necessary, is not sufficient to 





raters. Increases in reliability ‘‘decelerate’’ as the number of raters increase, following the 
Spearman-Brown formula. 

30 Kane, Gillmore & Crooks, supra note 28. 

31 See Gillmore, Kane, & Naccarato, The Generalizability of Student Ratings of In- 
struction: Estimating the Teacher and Course Components, 15 J. OF EDUC. MEASUREMENT, 1 
(1978). 

32 Td. at 7-8. 
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qualify student ratings as ‘‘good’’ information in an employment deci- 
sion. The validity of these data is also of vital concern. 

Validity considerations are often difficult because one has to validate 
the interpretation or use of an instrument’s measures rather than the in- 
strument itself. Student ratings are not inherently valid, but they may be 
valid for something as narrow as the assessment of student attitude 
toward the quality of one’s teaching, and/or they may be valid for 
something as broad as the assessment of the general quality of one’s 
teaching. For the latter, one would wish to find other indices of teaching 
quality which relate positively to student ratings results. Conversely, 
there are certain factors which one would assume are not related to 
teaching quality, such as the leniency with which one grades, and one 
would wish such factors to be unrelated to student ratings. These con- 
siderations will be discussed subsequently. 

Characteristics for Valid Collection of Student Opinion. At the nar- 
rowest interpretation of validity, student ratings instruments and pro- 
cedures should be developed to allow the most accurate assessment of 
student opinion to be returned. There are currently a set of accepted prac- 
tices, described below, which have been developed through the history of 
student ratings administration, and in large measure supported by 
research which should assure this result. 

Student ratings instruments should be constructed using good ques- 
tionnaire design methods. The content of the items on the form can vary 
from very global in nature (e.g., The course was: excellent, very good, 
good, fair, poor, very poor)? to very specific (e.g., The instructor gave ex- 
amination questions which were unreasonably detailed (picky): hardly 
ever, occasionally, sometimes, frequently, almost always).34 Global items 
are best to use for cross-departmental and campus comparisons because 
they are less likely to imply certain teaching strategies and thereby are 
potentially less biased toward given teaching methods. Global items are 
typically also rated more reliably by students. For both reasons, but par- 
ticularly the first, employment decisions are better based on these items. 

Specific items, on the other hand, are very useful on forms because 
they provide diagnostic information to the teacher, which may then be 
used to improve subsequent instruction.*5 Specific items are very useful 
in periodic review, but they are less useful for employment decisions. At 
perhaps the most diagnostic level, most data collection systems include 
several open-ended questions (e.g., What suggestions do you have for im- 
proving this course?). Use of responses to these open-ended questions as 





33 Ttem 1 from the University of Washington Instructional Assessment System. 

34 Item 19 from the Kansas State University Instructional Development and Ef**ctive- 
ness Assessment (IDEA) System. 

35 See Levinson-Rose & Menges, Improving College Teaching: A Critical Review of 
Research, 51 REV. OF EDUC. RESEARCH 403 (1981) for a review of the effectiveness of student 
ratings feedback and other strategies on improvement of teaching. 
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data for employment decisions is not good practice, because students can 
arbitrarily choose what to or not to comment upon, because they invite 
students to be critical, and because of the necessary subjectivism in their 
interpretation. Faculty tend to find them very useful in providing ideas 
for course changes, however.?® 

Just as the design of the teacher evaluation form is important, so, too, 
is its administration. Student ratings forms are usually administered at or 
toward the end of courses, thus, most of this activity goes on during about 
a two week period. As a result, there are inadequate numbers of staff 
members available to administer the forms in most institutions, and the 
burden shifts to faculty to administer the forms to their own classes. This 
suggests the need for some vigilance lest students are manipulated or in- 
timidated in to giving higher (or lower) ratings than they would if their 
instructor were not administering the evaluation. In order to avoid such 
manipulation or intimindation the instructor should not be present in the 
classroom when forms are being filled out by students, nor should he or 
she collect the completed forms. Rather, common practice is for the in- 
structor to distribute the forms, read standardized directions to students, 
assign a student to collect the completed forms and take or mail them to a 
central office for processing, and then to leave the classroom before 
students begin the evaluation task. 

In addition, completed forms which may allow identification of indi- 
vidual students (such as by handwriting, or demographic information in 
smaller classes) should not be returned to faculty before course grades are 
turned in. The reason for this is that some students would not fill out the 
form completely honestly if their responses might jeopardize a course 
grade. Results could be returned to faculty before grades are turned in in 
special cases in which the ratings have been collected explicitly for im- 
proving the course in progress, and in such cases students should be 
clearly informed of this. 

When filling out teacher evaluation forms, students should complete 
the forms anonymously. Research indicates that students will give higher 
ratings if they are asked to supply their names than they will if the rating 
is done anonymously,’ thus suggesting some fear of reprisal. It has been 





36 Between the global and the specific, most standard forms contain a number of 
items which reflect what most instructional experts consider good teaching practice in 
almost all settings, and which studies have shown faculty, students, and administrators 
agree upon as good teaching behaviors. Included in items with content of this sort are such 
behaviors as providing clear explanations, making clear one’s expectations of students. and 
being fair in one’s grading practices. Student responses to items in this classific: are 
valuable for making employment decisions, because they can give a fuller picture ur how 
students react to a given course and teacher. They should not carry as much weight as the 
global items, however, and faculty should be given the opportunity, preferably in advance 
of receiving negative results, to offer his or her rationale as to why a particular item or items 
might not be relevant within his or her teaching philosophy and goals. See, e.g., Feldman, 
The Superior Teacher from the Students’ View, 5 RESEARCH IN HIGHER EDUC. 243 (1976). 

37 See Feldman, The Significance of Circumstances for College Students’ Ratings of 
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pointed out that the argument that faculty should know their accusers is 
‘“‘a specious argument, since only the average class ratings are reliable 
and not individual student responses.’’3® 

Attempts by instructors to manipulate students in to giving higher 
ratings are usually subtle and difficult to control. Although research has 
failed to show consistent positive or negative effects associated with such 
attempts,° standardized instructions should be prepared for instructors 
to read to their classes. Completion of the forms in unusual circumstances 
should be avoided. Faculty should also be warned against giving out the 
evaluations after a particularly difficult test. By and large, however, opin- 
ion by students stabilizes fairly early in the course and varies little 
thereafter,*° so that administration during any normal class period toward 
the end of the course should suffice. 

Relationship to Student Learning. Faculty commonly argue that stu- 
dent ratings do not measure student learning. Unfortunately, research on 
this point is difficult to conduct, because appropriate settings are rare in 
higher education. Specifically, multi-sections of the same course must be 
taught by a number of different teachers, and student learning must be 
measured by common examinations, scored in a manner which elimi- 
nates teacher bias. 

The need for multi-sectioned classes has resulted in studies utilizing 
small sample sizes, and, predictably, a lot of inconsistent results and con- 
troversy. The most notable study generating more heat than light was a 
1972 Science article which presented a strongly negative correlation be- 
tween student test scores and the student rating averages of teaching 
assistants in ten sections of a calculus course.*! Since then, the number of 
separate studies has increased to the point that the performance of a meta- 
analysis*? has been possible.+3 

In the meta-analysis, data from forty-one independent studies which 





their Teachers and Courses, 10 RESEARCH IN HIGHER Epbuc. 149, 150-53 (1979) for a summary 
of a number of studies which have addressed this issue [hereinafter cited as SIGNIFICANCE OF 
CIRCUMSTANCES]. 

38 J, CENTRA, DETERMINING FACULTY EFFECTIVENESS at 44 (1979) [hereinafter cited as CEN- 
TRA]. 

39 For example, students appear to have a slight tendency to give more favorable 
ratings when instructions emphasize evaluation for promotion, as opposed to evaluation for 
improvement. However, results of studies manipulating this variable have been inconsis- 
tent and differences, wher they have been found, have been small. SIGNIFICANCE OF CIRCUM- 
STANCES, supra note 37, at 150-53. 

40 Td. at 155-56. 

41 Rodin & Rodin, Student Evaluations of Teachers, 177 SCIENCE 1164 (1972). 

42 Meta-analysis is a technique in which the effects found in a large number of studies 
on the same topic are first quantified and then analyzed for the purpose of integrating find- 
ings. See Glass, Integrating Findings: The Meta-Analysis of Reseach, 5 EpuUC. RESEARCH 3 
(1976). 

43 Cohen, Student Ratings of Instruction and Student Achievement: A Meta-Analysis 
of Multisection Validity Studies, 51 REVIEW OF EDUC. RESEARCH 281 (1981) [hereinafter cited 
as Cohen]. 
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reported on sixty-eight separate multi-section courses were located.*4 
Sixty-seven of the sixty-eight courses studied contained student rating 
items, or an item which allowed computation of an overall instructor 
rating. For fifty-nine of the sixty-seven courses, the correlation between 
the overall rating which students gave the instructor of each section, and 
the corresponding average achievement for the students within each sec- 
tion, was positive, indicating that in the sections in which students learn- 
ed more the students also tended to rate their teachers higher. The re- 
maining nine correlations were negative. Equally significant, the average 
correlation, computed across all studies, was .48. This is quite high for 
research of this type, especially considering the importance of factors 
other than the teacher on test performance.*5 

Average correlations of achievement scores were computed with 
other teaching components on which students within these studies rated 
their teachers. All of these factors showed positive average correlations 
except ratings of course difficulty, which average was slightly negative.*® 
The data from the sixty-eight studies were also examined in terms of 
teacher, course, and procedural variables, such as teacher experience and 
number of sections. Consideration of these other variables did not signifi- 
cantly reduce the size of the relationship. The study was concluded as 
follows: 


Based on the findings of the meta-analysis, we can safely say that student 
ratings of instruction are a valid index of instructional effectiveness. 
Students do a pretty good job of distinguishing among teachers on the basis 
of how much they have learned. Thus, the present study lends support to the 
use of ratings as one component in the evaluation of teaching effectiveness. 
Both administrators and faculty should feel secure that to some extent 
ratings reflect an instructor’s impact on students.4” 


Sources of Invalidity 


Once a decision is made to use student ratings, can faculty deny the 
accuracy of specific results by claiming ratings to be overly dependent on 





44 To be included, Cohen required that the data had to come from actual college 
classes, the unit of analysis had to be the section or instructor and not the individual stu- 
dent, and the data had to be based on a multisection course with a common achievement 
measure used for all sections. Id. at 288-90. 

45 Asa comparison, the correlation of the best combination of high school grade point 
average and college admissions test scores with college GPA is consistently of similar mag- 
nitude. Important admission decisions are often made based on that best combination. See, 
e.g., Gillmore. The University of Washington Uniform Admissions Systems, EAC REPORTS. 
78-16 (1978). 

46 Specific factors studied were as follows, with the average correlation found for 
each in parentheses: Skill (.59), Rapport (.31), Structure (.47), Difficulty (-.02), Interaction 
(.22), Feedback (.31), Evaluation (.23), and Student Progress (.47). Cohen, supra note 43, at 
295. 

47 Id. at 305. 
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unimportant aspects of the course, such as the hour at which it meets? A 
great deal of research on student ratings has looked at factors other than 
teaching or course content per se which might be related to student 
ratings outcomes. The purpose of these studies has been to indirectly 
validate student ratings by showing that certain extraneous factors are un- 
related to outcome, to understand what makes good teaching according to 
student perception, and even to debunk student ratings. Most of the 
studies are correlational in method. Thus, cases in which two variables 
have been found to be related, which, if either, variable causes related 
changes in the other, or whether a third variable causes change in both, is 
often unclear. Nowhere is this problem more apparent than in studies 
which attempt to relate student ratings results and grades. 

Grades. The relationship between ratings and grades is particularly 
germane, because faculty often suggest that ratings can be enhanced 
simply by grading more leniently. Most studies relating student ratings 
results and course grades (either expected or actual) have used the indi- 
vidual student as the unit of analysis. Some of these studies have cor- 
related grades and ratings across students within single classes, but most 
have pooled students from many classes in computing the correlations.*® 
In reviewing the results of the studies in which students from various 
classes were pooled,*? it was found that the correlations between grades 
and ratings were consistently positive and statistically significant, but 
low.5° However, studies in which data from individual classes were not 
pooled exhibited less consistent results. For some courses, no relation- 
ship between ratings and grades was evident, for others the relationship 
is positive and moderately strong. Evidentally, the pooling of classes 
masks much of the variability which exists from class to class. 

The generally positive, but small (albeit variable) relationship be- 
tween grades and ratings can come from any of three causal connections. 
Possibly the positive reinforcement of good grades, independent of what 
is learned, causes the student to like the course better and hence give it a 
higher rating. Alternatively, higher ratings may cause better grades 
because one’s liking for a course increases motivation and, hence, yields 
greater achievement. It is also possible that some third variable, such as 
inherent interest in the subject matter, causes both higher ratings and 
higher grades. Whichever explanation or mixture of explanations is most 
applicable, the relationship between grades and ratings, when examined 
with students as the unit of analysis, does not appear to offer serious 
challenge to the validity of student ratings. 





48 J.e., this latter class of studies has thrown students from a number of classes into 
one large pot for analysis purposes. 

49 Feldman, Grades and College Students’ Evaluation of Their Courses and Teachers, 
4 RESEARCH IN HIGHER EDUC. 69 (1976). 

50 ‘‘These correlations range in size from under 0.10 to a high of 0.44. The bulk of 
them, however, fall within a range of 0.14 to 0.27.”’ Id. at 80. 








1983-84 STUDENT RATINGS 569 


One explanation for the above relationship which can be discounted 
is that student general academic ability, as measured by overall grade 
point average (GPA) is responsible. Feldman’s reviews’ found no consis- 
tent relationship between student GPA and ratings given within specific 
classes. He did, however, cite studies which suggest that discrepancies 
between GPA and course grades relate to ratings, with students receiving 
high grades relative to their GPA’s tending to give more favorable ratings 
than students receiving low grades relative to their GPA’s. 

Studies relating grades and ratings that use the class as the unit of 
analysis are potentially more damaging to the validity of student ratings 
for personnel decisions. If it is true that one can improve ratings simply 
by promising or delivering higher grades, then one could predict a 
positive relationship between the average grade received by a class and 
the average rating given by a class. However, one must keep in mind that 
the positive relationship between student achievement and student 
ratings with the class as the unit of analysis, described earlier, also 
predicts a positive relationship, but for valid reasons. 

Indeed, a trend toward positive relationships between average course 
grades and ratings has been found. For example, the average expected 
grade and average rating of 4,373 University of Washington classes has 
been correlated.’ Depending upon the rating item, correlations ranged 
from + .43 (Evaluative and grading techniques were) to + .17 (Use of class 
time was). The correlation for the two general items relating to the 
teachers were .25 and .28.53 Other studies have tended to obtain similar 
results. Given Cohen’s findings on the relationship between ratings and 
learning, the magnitude of the relationship between grades and ratings 
seems well within the bounds of what might be expected, and may not 
present a serious challenge to the validity of student ratings. 

On the other hand, grades are not tied to the amount of learning in 
any way which is directly comparable across different classes in academic 
settings. Grade assignment within classes may be totally rational, but still 
contain a large measure of arbitrariness when comparing averages for dif- 
ferent classes. While an ‘‘A’’ in Psychology 209, for example, may be bet- 
ter than a ‘‘B’’ in the same course, there is no assurance that it is com- 
parable to an ‘‘A’’ in Physics 325. It follows then that the students who 
learn more because of the efforts of their teacher may not necessarily re- 





51 Td. at 83-86. 

52 Gillmore, Statistical Analyses of the Data from the First Year of Use of the Student 
Ratings Forms of the University of Washington Instructional Assessment System, EAC 
REPORT, # 76-9 (1975). 

53 The specific content of these two items in the University of Washington Instruc- 
tional Assessment System is as follows: 

(1) The instructor’s contribution to the class was: 
(2) The instructor’s effectiveness in teaching the subject mater was: 
Both items use the following response positions: 

Excellent, Very Good, Good, Fair, Poor, Very Poor. 
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ceive higher grades as a result. That is why studies relating learning and 
ratings must insist on common examinations as their measure of learning, 
and cannot rely on grades alone. Hence, the positive relationship between 
student ratings and learning may not completely account for the relation- 
ship between average grades and ratings. On the average, it is very possi- 
ble that some small increment in favorableness of rating may accrue to the 
more lenient grader. 

Lecture Expressiveness. In 1973, the pseudonymous ‘‘Dr. Fox” burst 
on the student ratings scene. ‘‘Dr. Fox’’ was an actor who posed as a 
teacher in an experiment to determine if a professional actor, provided 
with correct credentials, could ‘‘seduce’’ students into providing good 
student ratings by delivering a highly enthusiastic and expressive lecture 
which was almost totally devoid of meaningful content.54 ‘‘Dr. Fox’’ de- 
livered his lecture to three different groups of educators and graduate 
students and indeed received very favorable ratings. 

As was later pointed out,55 ‘‘[tjhis study was fraught with methodo- 
logical weaknesses, including lack of an adequate control group, a poor 
rating instrument, problems of generalizability to college classrooms, 
etc.’’5> However, the underlying premise was sufficiently intriguing to 
inspire a series of follow-up studies, which have systematically varied 
both lecture expressiveness and the amount of content covered, added an 
achievement test as a second dependent variable, and, in some cases, 
manipulated the character of the incentive given subjects for learning the 
material and used real faculty rather than actors.5” 

When using an average student rating, computed over a number oi 
specific items, investigators have consistently found that while the rat- 
ings did significantly improve with greater content coverage, in general 
the degree of expressiveness was a considerably more important deter- 
miner of ratings than was the amount of conient.5* Content was a greater 
determiner of achievement than expressiveness, but students in the high 
expressiveness conditions tended to do better on the achievement test 
than those in the low expressiveness conditions.5* Students learned more 
from the more enthusiastic teacher even though the content of the lectures 
was equivalent. 





54 Naftulin, Ware, & Donnelly, The Doctor Fox Lecture: A Paradigm of Educational 
Seduction, 48 J. OF MED. Epuc. 630 (1974). 

55 Marsh, & Ware, Effects of Expressiveness, Content Coverage and Incentive on 
Multidimensional Student Rating Scales: New Interpretations of the Dr. Fox Effect, 74 J. OF 
Ep. PSYCHOLOGY 126 (1982) [hereinafter cited as Marsh & Ware]. 

56 Id. at 126. 

57 For example, Williams and Ware, infra note 58, paid students five cents for each 
correct answer on the achievement test. 

58 Ware & Williams, Seeing Through the Dr. Fox Effect: A Response to Frey, 3 Instruc- 
tional Evaluation 6 (1979); Ware & Williams, A Reanalysis of the Doctor Fox Experiements, 
4 Instructional Evaluation 15 (1980). 

59 Id. 
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The weight of the above research remained that student ratings were 
perhaps overly dependent upon the expressiveness and enthusiasm of the 
teacher at the expense of actual content coverage. However, the relation- 
ship has been further clarified by reanalyses of several studies.*®° First, the 
factors underlying the student rating items used in previous studies were 
determined.*! The studies contained several incentive conditions.*? In 
the incentive condition most resembling the college classroom, where 
students were told before the lecture that learning the material would be 
rewarded (students received 5 cents for each correct test answer), it was 
found that only the ratings factor labeled ‘‘Instructor Enthusiasm’’ was 
significantly influenced by the expressiveness of the lecture. The ratings 
on the remaining four factors, ‘‘Instructor Concern,’’ ‘‘Instructor Know- 
ledge,’ ‘‘Instructor Stimulated Learning,’’ and ‘‘Instructor Clar- 
ity/Organization,’’ were not significantly influenced by lecture expres- 
siveness, but were influenced by lecture content. For all four, the greater 
the content, the more favorable the rating.** These studies, however, did 
not use global-type rating items, hence, the relative effects of expressive- 
ness and content on overall course and instructor ratings cannot be ascer- 
tained. However, one would expect a small increment in ratings on these 
type of items for the expressive lecturer. 

The ‘‘Dr. Fox’’ studies have isolated an issue of great relevance to use 
of student ratings as evidence of teaching effectiveness, and, hence, to the 
litigation of negative employment decisions. A common criticism of stu- 
dent ratings is that they are overly sensitive to lecture style at the expense 
of lecture substance. Insofar as this criticism is justified, student ratings 
as evidence of teaching effectiveness is called in to serious question. 

Taken as a whole, the series of ‘‘Dr. Fox’’ studies do suggest that stu- 
dents are biased toward enthusiastic and expressive lectures, beyond the 
enhanced learning that such a style might produce. This effect might tend 
to lessen if the experiment were conducted throughout an entire course 
rather than just the few lectures which the experiments have used. Fur- 
thermore, careful analysis of ratings on specific items can yield informa- 
tion concerning the extent to which students rate the teacher favorably be- 





60 Marsh & Ware, supra note 55. 

61 Id. 

62 By random selection, some students received no incentive, while others received 
five cents per correct test answer. The latter students were further subdivided into those 
who were told of the incentive prior to the lectures and those who were told of the incentive 
after the lectures, but before the test or ratings. Ware & Williams, The Doctor Fox Effect: A 
Study of Lecture Expressiveness and Ratings of Instruction 5 J. OF MED. Ebuc. 149 (1975); 
Williams & Ware, Validity of Student Ratings of Instruction Under Different Incentive Con- 
ditions: A Further Study of the Dr. Fox Effect, 68 J. oF Ebuc. PSYCHOLOGY 48 (1976). 

63 In addition, interactions between expressiveness and content were found for three 
of the later four scales (instructor knowledge being the exception). For all three, content ex- 
hibited a stronger effect at the low level of expressiveness than at the high level of ex- 
pressiveness. Marsh & Ware, supra note 55. 
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cause of his or her expressive, enthusiastic style as opposed to other at- 
tributes. 

Other Factors. Faculty whose students have given them low ratings 
may argue that this occured for reasons other than poor teaching perfor- 
mance. For example, an argument might be made that the class met at too 
early an hour, or that it was an introductory-level class, or that it was too 
large. There aré-a-number of additional teacher, course, and student fac- 
tors which have been related to student ratings results and which bear 
brief mention for this reason.** These factors generally relate to ‘‘non-in- 
structional’’ components of a course, or as Centra stated, ‘‘[w]hether rat- 
ings . . . reflect characteristics of (1) a course over which the teacher has 
little control or (2) of the raters themselves. . .,’’*5 rather than assessing 
actual teaching behaviors. 

Although the relationship appears to be quite small, researchers have 
consistently found that students who enroll for a course as an elective 
tend to rate it more favorably than those taking a course as a requirement. 
Courses taken within one’s major, or a major emphasis, tend to be rated 
somewhat higher than courses taken outside of same, and initial student 
interest in a course is also positively related to the favorability of 
ratings.** Thus, faculty forced to teach required and unpopular courses 
appear to be at a disadvantage, all else being equal. 

Research has found no consistent differences in average ratings given 
by female students as compared to male students, or among students at 
different class levels.*” Nor does the time of day at which a class is offered 
appear to make any consistent difference.®® 

There is a tendency for higher level courses to receive higher ratings 
than lower level courses.*° There is also a small tendency for smaller 
classes to receive higher ratings than larger classes. However, several 
studies have found a curvilinear relationship between course size and rat- 
ings, with the smallest courses receiving the highest ratings, but with the 
largest classes, greater than 100, receiving higher ratings than medium 
size classes.7° One explanation for this relationship is that the best 
teachers and more resources are assigned to very large classes.7! 

The question of the relationship between the ratings which faculty re- 





64 The treatment of these various factors in this paper unfortunately, but by necessity, 
understates the complexity of the underlying issues and overstates the consistency of re- 
sults. For more comprehensive treatment, the reader is referred ta a number of reviews by 
Feldman cited throughout this paper, and from there to a plethora of original research. 

65 CENTRA, supra note 38, at 28. 

66 Feldman, supra note 26, at 237; Feldman, Course Characteristics and College Stu- 
dent Ratings, 9 RESEARCH IN HIGHER Epuc. 199, 217-218 (1978). [hereinafter cited as COURSE 
CHARACTERISTICS ]. 

67 Feldman, supra note 26, at 239-41. 

68 COURSE CHARACTERISTICS, supra note 66, at 219. 

69 Id. at 216. 

70 Id. at 207; CENTRA, supra note 38, at 30. 

71 CENTRA, supra note 38, at 30. 
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ceive and their rank and teaching experience has been thoroughly re- 
viewed.”2 About two-thirds of the studies reviewed which compared 
global ratings with faculty rank found no significant relationship, as did 
approximately one half comparing global ratings with age and general 
teaching experience.” However, for those studies in which relationships 
were found, rank showed a recurring positive relationship to ratings 
(higher ranks received higher ratings), but experience showed a recurring 
negative relationship.”* Furthermore, some evidence for a curvilinear re- 
lationship between ratings and experience was found, with an increase in 
ratings over the first few years of an instructor’s teaching career, followed 
by a slow drop over the remaining years.”5 The weight of the evidence is 
that the relationships, if they exist at all, are quite weak when viewed 
from the perspective of large aggregations of faculty. Obviously, age, ex- 
perience and promotions, per se, do not make one a better teacher. But, 
from the students’ perspectives, as indicated by the student ratings of the 
studies reviewed, most faculty apparently do not use their increased ex- 
perience to improve their teaching in ways detectable by cross-sections of 
students over time. 

Finally, one often hears of the teacher who is very harsh and demand- 
ing and whose ratings, as a result, consistently understate his or her true 
quality as a teacher. It is said that only after the student graduates and 
enters the real world of work is the teacher’s worth recognized. While 
such teachers may exist, research shows they are far from prevalent. In 
the best controlled study of this question,’* ratings of classes were soli- 
cited from the same students when they were seniors, and then several 
years later after they had been graduated for at least one year. The correla- 
tion between the end-of-course rating and the retrospective rating, com- 
puted over 100 classes, was .83.”” This finding shows that current student 
ratings are highly related to retrospective ratings. 


CONCLUSIONS 


The validity of any measurement depends upon the use to which the 
measure is to be put. This article has mentioned two uses for measure- 
ment provided by student ratings: 1) as evidence of poor teaching (by de- 
fendants), or as evidence of good teaching (by the plaintiff) in employ- 
ment disputes, and 2) as a component of periodic faculty review. Both 
uses of student ratings are similar in that rating results assist the college 





72 Feldman, Seniority and Experience of College Teachers as Related to Evaluations 
They Receive from Students, 18 RESEARCH IN HIGHER EDUC. 3 (1982). 

73 Id. at 53. 

74 Id. 

75 Id. at 54. 

76 Overall & Marsh, Students’ Evaluation of Instruction: A Longitudinal Study of 
Their Stability, J. oF Epuc. PSYCHOLOGY 321 (1980). 

77 Id. at 324. 
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or university administration in making employment decisions relating to 
the competence with which the faculty members perform their teaching 
responsibilities. Another major function of periodic review of teachers by 
students is to provide faculty members with feedback, so that they can im- 
prove those aspects of their performance which are rated as substandard. 

It is reasonably easy to make a case for providing a standardized and 
systematized avenue for students to offer their opinions about a course 
and teacher which they have experienced. Students are, after all, the 
raison d’etre for teaching, and to deny them a voice in judging its quality 
strikes one as an extreme form of paternalism. Furthermore, many quality 
instruments exist for collecting such information; students, in general, 
exhibit a great deal of agreement in their evaluations of a given class and 
teacher; and procedures are well established for the administration and 
tabulation of the forms. 

The more difficult issue to address is that of the weight which should 
be placed on student opinion relative to other indicators, such as col- 
league opinion or self-opinion. While positions on this question could 
range from the belief that student opinion should be given almost no 
weight, because students are unable to adequately judge quality teaching, 
to the belief that student opinion should be given total weight, thereby 
negating the need for any other evidence about teaching. Good and rea- 
sonable practice, for both periodic review and employment decisions, lies 
somewhere in between these two extreme positions.7® 

If one had to supply a single grade to a teacher of a course as is done 
to students, one would probably wish it to reflect how much the students 
have learned in the course, rather than how much the students liked the 
course. Such an endeaver is, however, both philosophically and practi- 
cally difficult. The primary philosophical difficulty lies in the definition 
of learning, and who should define it. That definition is apt to vary from 
teacher to teacher, and, in at least some cases, is likely to be very broad 
and abstract. Even if one could agree on a definition, one would be left 
with the practical problem of measuring learning according to that defini- 
tion. As is frequently true in assigning grades to students,’ the measure- 
ment would almost surely imply a much narrower view of learning than 





78 ‘*There is no single foolproof way to evaluate teaching. Each source of information 
or approach has its limitations; each can be biased or contaminated. Fair personnel deci- 
sions can best be made by combining information from several sources so that the short- 
comings of one approach can be balanced by the strengths of another. This system of checks 
and balances is particularly crucial in making tenure, promotion, or salary decisions; it is 
also useful in maximizing the results of evaluation for instructional improvement. What 
works with some teachers may not be effective for all.’’ CENTRA, supra note 38, at 3, 4. 

79 For example, grades are often based on a weighted combination of test scores, thus 
implying that the understanding sought in the course is that measured by the test. In fact, 
the higher order skills (e.g. critical reasoning) which teachers often include among their 
goals, are very difficult to measure and are frequently inadequately sampled by the test 
items. 
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one would wish, and still leave unresolved the question of how much 
learning is adequate and how we can compare the learning achieved by 
Professor X with that achieved by Professor Y. 

Use of student ratings as a substitute for learning measures alleviates 
these difficulties. The literature is persuasive in showing that the student 
ratings results of a teacher will tend to reflect, albeit imperfectly, what 
students have learned in the class. Unfortunately, the research support- 
ing the relationship between student ratings results and student learning 
has been based on multi-section courses with common exams. This 
translates in to a necessary bias in these studies toward lower level 
classes with objectively scoreable exams, and a narrower definition of 
student understanding than would be desirable. 

Research also indicates that factors outside of the teacher’s control 
have little or no effect on ratings, on the average, and that students tend 
to feel the same about a course several years after graduation as they felt 
at its end. Students may rate teachers who grade leniently more 
favorably, but if so, the overall effect is not large. Also, the ‘‘Dr. Fox’’ 
studies suggest that students are perhaps overly influenced by a teacher’s 
enthusiasm and expressiveness, but that this bias can be minimized by 
careful scrutiny of certain ratings items. 

In sum, a properly constructed and administered student rating sys- 
tem appears to be a reasonably valid indicator of teaching competence, 
under normal circumstances. Given the difficulties of measuring quality 
teaching, this is an important conclusion, and a complete dossier on a 
faculty’s performance, either for annual review or employment deci- 
sions, ought to include the systematic and standardized collection of stu- 
dent opinion. 

The above discussion may lead one to believe that student ratings in- 
formation is the only information needed for faculty evaluation. In fact, a 
slight variant of this position in practice is for faculty to form their opin- 
ions of their colleagues’ teaching from student ratings results, and from 
talking to a subset of these same students in offices and hallways. The lat- 
ter is a good deal less systematic than the former, the result being a fac- 
ulty opinion much less divorced from student ratings than may be appar- 
ent and possibly a good deal less fair. It is also a good deal harder to sub- 
stantiate. 

While student ratings are a valid indicator of teaching quality in the 
aggregate, and cannot be lightly dismissed, there can be exceptions in in- 
dividual cases. It is possible for students to be manipulated in to provid- 
ing overly generous ratings by clever ‘‘Machiavelian’’ faculty, such as 
those who consistently shun the introduction of difficult concepts in 
favor of interesting ones. Of course, students are going to prefer enthusia- 
stic teachers who are able to use humor effectively instead of the dull, 
plodding but thorough lecturer who may succeed in covering more terr- 
itory with greater clarity. There are also undoubtedly a few gifted 
teachers who students fail to appreciate fully until they are out in the 
‘‘real world.”’ 
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These possibilities reinforce the notion that student ratings results 
should not be allowed to stand alone as the sole indicators of teaching 
quality. Other sources of information need to supplement that which is 
gained from students, and other avenues by which faculty can justify and 
otherwise support their ratings must be established. Inevitably, such a 
need implies the requirement of greater participation by faculty and 
administration in evaluation of teaching quality. 

An interesting parallel exists between colleague involvement in eval- 
uation of research productivity, and colleague involvement in evaluation 
of teaching. One method of evaluating research productivity is to count 
publications in refereed journals, and use that as the exclusive measure 
of productivity. Then, one can even specify the number of such publica- 
tions necessary for tenure, promotion to full professor, etc. Obviously, 
this method is flawed in that it fails to take in to account the quality of 
each article, additional avenues for dissemination of originai informa- 
tion, multiple authorship, availability of resources, etc. A much more ac- 
curate and fair appraisal can be done by adding additional components to 
the evaluation, such as an evaluation of the quality of the research by 
other professionals in the field. 

Similarly, teaching evaluation can be most easily accomplished by 
use of student ratings, but only at the risk that some evaluations may be 
neither fair nor accurate. Instead, colleagues should establish procedures 
whereby independent judgments can be made relating to the overall 
quality, and the specific strengths and weaknesses of a faculty member’s 
teaching contribution. Actual classroom visitation by colleagues and ex- 
amination of course materials, syllabi, tests, and test results can form the 
basis of a more thorough evaluation system. 

The courts have tended to shy away from making judgments about 
the efficacy of the criteria chosen for evaluating faculty, and have focused 
instead on the fairness with which these criteria are applied.*° In so do- 
ing, the courts have reinforced the need for uniform, articulated criteria 
and carefully documented procedures. The need for fair and reasonable 
criteria and procedures remains the responsibility of academic units. In 
terms of evaluating teaching, student ratings deserve to play a major role, 
but they were never intended to, nor should they, shoulder the entire 
burden of the evaluation of faculty teaching. 





80 HENDRICKSEN & LEE, supra note 6. 
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